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CURRENT TOPICS. 


In Verry v. Burlington, Cedar Rapids & 
Minn. R. R., 12 West. Jour. 114, the declara- 
tions of a car-repairer of the defendant, made 
after an accident, and when the repairer was 
not engaged in the discharge of his duty, to 
the effect that he knew the car causing the ac- 
cident was out of order, were held by the Su- 
preme Court of Iowa not admissible in evi- 
dence against the principal—the railroad com- 
pany. The rule is that to make the declara- 
tions of an agent admissible against his prin- 
cipal, they must be part of the res geste. The 
doctrine, it is said, is well settled that ‘* when 
the acts of the agent will bind the princi- 
pal, then his representations and statements 
respecting the subject-matter will also bind 
him, if made at the time, and constituting a 
part of the res geste. Cov. & Lex. R. R. v. 
Ingles, 15 B. Mon. 637. ‘‘ The declarations 
and admissions of an agent are evidence 
against his principal only when they are made 
as to a business matter within the scope of his 
agency. and which is being transacted at the 
time’ Lafayette & Ind. R. R. v. Ehman, 
30 Ind. 83. In the case at bar, Morse v. 
Connecticut River R. R., 6 Gray, 450, and C. 
B. & Q. R. R. v. Coleman, 18 Ill. 297, where the 
declarations were admitted, were relied upon by 
appellant’s counsel, but the court held them not 
in point. In the former case the declarations 
were made by the conductor or baggage-mas- 
ter in relation to lost baggage, and ‘‘ it was 
part of the duty of those agents to deliver the 
baggage of passengers, and to account for the 
same if missing, provided inquiries for it 
were made within a reasonable time.’’ And 
in the latter the declarations were made by the 
president of the company in relation to a con- 
tract he had authority to make and adjust, and 
while endeavoring to effect the settlement of a 
dispute in relation thereto. There is no adju- 
dicated case exactly like the one at bar, though 
the following are somewhat analogous: Penn- 
sylvania Railroad Company v. Books, 57 Pa. 
St. 339 ; Lane v. Bryant, 9 Gray, 245; Dome v. 
Southworth Manufacturing Company, 11 Cush. 
205; Bellefontaine Railroad Company v. Hun- 
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ter, 33 Ind. 335; Luby v. Hudson River Rail- 
road Company, 17 N. Y. 131; Cramer v. 
City of Burlington, June term, 1877. (Ia.) 





THE extent of the terms ‘‘ breaking and » 


entering,’’ which are the well settled elements 
of the crime of burglary, is illustrated in the 
case of Johnson v. Commonwealth, 5 W. N. 
49, recently decided by the Supreme Court of 
Pennsylvania. One Rolland, having, by arti- 
fice and a course of friendly and business 
dealing, gained the confidence of a bank cash- 
ier, called one evening with the defendant, a 
confederate, at the cashier’s residence, in the 
bank building, and rang the door-bell. Being 


informed by the person who opened the door 


that the cashier had gone out, Rolland stated 
that his companion wished to transact some 
business with the cashier, and that they would 
call again later in the evening. On their re- 
turn, about twenty minutes afterwards, learn- 
ing that the cashier had come in, they were 
admitted without further remark, and there- 
upon committed an assault and robbery. Upon 
the separate trial of the defendant, under an 
indictment of both for burglary, the court 
held that the entry was a constructive break- 
ing, and that, therefore, a conviction was 
proper under a count charging burglary by 
‘* breaking and entering.’”” ‘‘ When a per- 
son,’’ said Paxson, J., *‘ rings a door-bell of 
a house, the owner has a right to presume that 
his visitor calls for the purpose of friendship 
or business. If, in obedience to the sum- 
mons, he withdraws his bolts and bars, and the 
visitor enters to commit a felony, such entry 
is a deception and fraud upon the owner and 
constitutes a constructive breaking.’”? See 
Rolland v. Commonwealth, 2 W. N. 226; 
Wharton’s Crim. Law, Vol. 2, § 1539; Ros- 
coe’s Crim. Ey. 307; Bacon’s Abridgment, 
title Burglary (a), 133; Chitty’s Crim. Law, 
Vol. 3, p. 856; Ducher v, The State, 18 Ohio 
R. 317. 





THE corporation act of Oregon provides that 
if any corporation organized thereunder 
‘¢ shall, for any period of six months after the 


commencement of its business neglect and cease . 


to carry on the same, its corporate powers 
shall also cease.’’ In Wallamet Falls C. & I.Co. 
v. Kittredge, 1 San F. L. J. 259, decided in the 
United States Circuit Court for the District of 
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Oregon, the words ‘‘ shall cease’’ were con- 
strued as equivalent to ‘‘ shall be forfeited,’’ 
and it was held that the statute did not exe- 
cute itself, and could not be taken advantage 
of by a private person as a defense. Deady, 
J., said: ‘‘ An inquiry must be made to ascer- 
tain whether the corporation has kept the con- 
ditions subsequent upon which its creation was 
authorized and permitted. If there has been 
a failure to keep any such condition, no one 
can allege it or take advantage of it but the 
state which created or authorized the corpora- 
tion. In this respect’ a corporation is like an 
estate in fee. If a condition subsequent is 
annexed to such an estate, no one but the 
grantor or his successors can take advantage 
of its non-performance. Schulenberg v.. Har- 
riman, 21 Wall. 63. Upon the question of 
whether the words ‘ its corporate powers shall 
cease,’ import a forfeiture of the corporate 
existence, rather than an actual termination of 
the same, as by lapse of time, the case of 
Lessee of Frost et al. v. Frostburg Coal Co., 24 
How. 283 is in point. There the law provided 
that, in case four-fifths of the capital stock of 
a corporation became concentrated in the hands 
of less than five persons, ‘the corporate pow- 
ers and privileges shall cease and determine,’ 
and it appearing that the stock of the corpora- 
tion defendant was so owned, the court held 
that it was a cause of forfeiture of which a 
private party could not take advantage, say- 
ing: ‘That is a question for the sovereign 
power, which may waive it or enforce it, at its 
pleasure.’ In Chesapeake, etc., Canal Co. v. 
Ohio R. R. Co., 4 Gill & John, 1, it was held 
that a violation of a provision in a charter of 
a corporation, to the effect that, on a breach 
of a certain condition, such corporation should 
not be entitled to any privilege under the act 
of incorporation, and that all its interest there- 
under should be forfeited and cease, did not 
ipso facto work a dissolution of the corpora- 
tion. See, also, to the same effect, The Peo- 
ple v. The Manhattan Bank, 9 Wendell, 382; 
Meckles v. The Rochester City Bank, 11 Paige, 
118.”’ 





A cass of some importance in cities where 
street cars are so frequently used by all classes 
of citizens was decided last month by the 
Supreme Court of Pennsylvania. West Phil- 
adelphia Passenger R. R. v. Whipple, 5 W. 





N. 68. A woman entered a crowded street 
car, and, being unable to obtain a seat, held 
the hands of a friend. She was thrown down 
and injured by the sudden stoppage of the 
car at the terminus of the route. Ina suit 
against the company to recover damages for 
this injury, the company contended that she 
had been guilty of contributory negligence, in 


not taking hold of the straps, which were pro- - 


vided foi the use of standing passengers, and 
that the fact that it was inconvenient for her 
to do so, or would have disarranged her dress, 
as testified to by her, did not excuse her. 
The court, however, submitted to the jury the 
questions of negligence and contributory neg- 
ligence, and instructed them that if the plain- 
tiff could not conveniently reach the hand 
strap, but took hold of the hands of a fellow 
passenger, it was for the jury to judge from 
all the evidence whether or not this was a suf- 
ficient -precaution, and all that a prudent wo- 
man would do under the circumstances. The 
jury returned a verdict in her favor for $5,- 
500. On appeal to the supreme court the 
judgment was affirmed, the court very hum- 
orously remarking: ‘‘To have charged the 
jury against the plaintiff, as a matter of law 
upon the entire evidence, would have been a 
palpable invasion of their province. Even as 
to catching hold of the straps overhead, he 
could not have told the jury more than he did. 
The judge below said that, if the straps are 
reasonable appliances, and she could use them 
with ordinary convenience, she was bound to 
take hold of them. This was going quite as far 
as a court ought to go, upon a matter of fact 
of this nature. Was she to take hold, though 
beyond her reach, and extraordinarily incon- 
venient? Who wasto judge of her power to 
seize and hold on to them, and, if she could 
not, of what she should do next? Are we to 
say, as a matter of law, that women are to dress 
in a certain way, and that their ordinary 
habits, according to the usage of society, are 
to be cast aside when they enter a car, for 
fear they should find no seat? Clearly these 
are facts which enter into the question of neg- 
ligence, and form a part of that whole out of 
which the jury alone must draw the conclu- 
sion. Possibly a woman may be so fantas- 
tically and foolishly hooped, wired and pinned 
up as to deprive her of her natural power to 
help herself; but, if so, the question is one of 
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fact and not of law, and so we incline to 
leave it, instead of imposing upon our breth- 
ren below the difficult duty of prying into the 
artificial stays of the plaintiff’s case.’’ 


atin 
—- 


OF THE NATURE AND PROPERTIES OF 
DOWER. II. 








We are not without instances of some 
what analogous interests in real estate, if 
we class the inchoate right to dower among 
** possibilities.’’ The wife is invested with a 
possibility of succeeding to a portion of her 
husband’s estate, dependent upon her surviv- 
ing him. And ‘possibilities ’’ might always 
have been assigned in equity. The class of 
eases referred to is sufficiently represented 
by Warmsby v. Tanfield, 1 Ch. Rep. 29, 
where it was broadly enunciated that a grant 
of a future possibility was not good in law, 
yet a possibility of a trust in equity might be 
assigned. And in Hobson v. Trevor, 2 P. 
Wms. 191, the possibility of the heir’s suc- 
ceeding to his ancestor’s estate, was held to 
be the subject of assignment in the ancestor’s 
lifetime. And in Wright v. Wright, 1 Ves. Sr. 
411, there was a devise of land to Robert or 
his heirs, to take effect on the happening of 
a contingent event. Robert, before the con- 
tingency happened, conveyed all his interest 
to his youngest son and his heirs, and then 
died. The contingency happening, it was 
held that Robert’s heirs could not claim this 
against his father’s deed. In other words, 
this possible interest, depending on the hap- 
pening of an event, was held to be the subject 
of conveyance before the contingency hap- 
pened. These ancient cases are cited to il- 
lustrate the principles that have been held ap- 
plicable to these interests semper ubique et ab 
omnibus, if we may usethe term. Later on, 
that master of equity jurisprudence, Story, 
says: ‘To make an assignment valid at law, 
the thing which is the subject of it must have 
actual or potential existence at the time of the 
grant or assignment. But courts of equity 
will support assignments * * * of things 


which have no present, actual or potential ex- 
istence, but rest in mere possibility; not in- 
deed as a present possible transfer operative 
in presenti; for that can only be of a thing 
in esse; but as a present contract, to take ef- 
fect and attach as soon as the thing comes in 
-esse.”” 


Eq. Jur. 12th Ed. by Perry, 1040. 








If the above analogy be well drawn, it would 
seem that the wife’s inchoate right to dower 
might always have been assigned for value in 
equity; yet, from its precarious nature, was 
seldom, if ever, made the subject of barter. 
And it may here be noticed that Mr. Wash- 
burn’s remarks, that her conveyance or bar 
of her right acts by estoppel, is well supported 
by the above passage from Story. That it has 
been regarded as a distinct species of property 
in Ontario, appears not less from the decisions 
of the courts, than from the enactments of the 
legislature, giving the wife power to part with 
it by conveyance, either with or without her 
husband’s concurrence, which conveyance 
should have the same effect as a fine levied. 
So that, to use Lord Chancellor Talbot’s 
words, 3 P. Wms. 234: ‘‘ here was the opin- 
ion of the whole Parliament in the point,’’ 
that, whereas she might heretofore have parted 
with her, interest by fine levied, now she may 
still do so, but the mode of parting with it was 
simplified by the substitution of a conveyance 
for the tedious and expensive process of levy- 
ing a fine. In Miller v. Wiley, 17 C. P. 308, 
it was- held that the right to dower would not 
pass as incident to the husband’s estate, 
merely from the wife’s joining in a deed with 
him. There must have been express words in 
the deed, conveying or releasing the right. 
Though, where the deed failed to take effect 
by reason of the husband’s having no interest 
to convey, or was void by reason of fraud, 
the dower would not pass, even when express 
words were used in the deed. This arose 
from a want of intention to assign the interest 
as a distinct species of property, or otherwise 
than as incident to the husband’s estate. 

On further examination, the inchoate right 
will be seen to be of a higher order of interest 
than a mere possibility. Some writers have 
thought, that where the object of a contingent 
interest was not ascertained, the interest was 
a mere possibility, but became ‘‘ coupled with 
an interest’’ when the person became fixed 
This exactly defines the wife’s interest, for 
she is the ascertained object of a conting- 
ent interest. For though the event of the 
husband’s death can not be said to be a con- 
tingency, yet the uncertainty of its happemng 
in the life-time of the wife makes it so for the 
purpose of this interest. It may be argued 
that her interest is of a like nature with that of 
one of two persons, in favor of the survivor 
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of whom a gift is to take effect, which is said | above arguments have any value, we may con- 


to be a ‘‘ mere possibility.’’ But her interest is 
swallowed up or merged in the estate of the hus- 
band on her death; he does not take the same 
interest which would have vested in her had she 
survived him. So that this analogy is imperfect. 

Let us glance at severalinstances of naked 
possibilities, and see if the wife’s interest 
comes within a description which would in- 
clude them. The heir has a possibility of suc- 
ceeding to his ancestor’s estate. A devisee 
named in the will of a person living has a 
possibility of receiving the benefit of the de- 
vise. But has either of them more than the 
mere possibility? It can not be said that either 
one has an interest, in addition to the possi- 
bility ; for, though we have an instance above 
of a purchaser bargaining with the heir for his 
chances, still the ancestor may disinherit the 
heir without his consent, by making a will; 
and the purchaser takes nothing. .And the 
devisee, again, may be deprived of all possi- 
bility of taking under the will by its cancella- 
tion, or the making of a new one; and this, 


-.even in opposition to his dearest wishes. In 


what position does the wife stand when com- 
pared with these? She is the certain object of 
the interest termed ‘‘ right of dower,’’ as the 
heir apparent is the ascertained person to suc- 
ceed to the estate of the ancestor, or the de- 
visee the person fixed to take under the will in 
which he is named. In what, then, does her 
position differ from that of either of these? In 
this, that she has an interest which, without 
her consent, can not be diverted from the course 
in which it will gravitate, in case she survives 
her husband. While the heir and devisee may 
each be deprived, without their consent, of their 
present rights, the widow has such an interest, 
coupled with the possibility of surviving her 
husband, as she can not be divested of except 
with her own consent, and for which, upon 
parting with it, even to the person owning the 
estate out of which it is to be enjoyed, she is 
at liberty to ask a quid pro quo. Since she 
has something which she may demand a con- 
sideration for upon parting with it, it can 
hardly be denied that this something, which 
may one day become an actual vested estate in 
lands, may be called an interest. It must be 
admitted that it is, at least, a contingent one. 
That it is a future one, or one to be enjoyed, 
if at all, in the future, will not be disputed. 
‘That it is a possibility is obvious. And if the 





clude that the possibility is ‘‘ coupled with an 
interest.’’? Thus it is easily recognizable as 
belonging to a class of rights well known in 
courts of equity and among conveyancers. 

The interest of the heir apparent in his an- 
cestor’s estate is a distinct species of prop- 
erty, and a negotiable one. An it were not, 
post obits were but a dream—a nightmare. 
The interest of the devisee, under the will of a 
living person, is a distinct speciés of prop- 
erty, and a negotiable one. To deny this, 
the falsity of the decision in Wright v. 
Wright, supra, must be first shown. An it 
were not so, the words of Story are bereft of 
their significance. If the heir apparent has 
a negotiable interest, depending not only on 
the chance of his outliving his ancestor, but 
also on the good will of his sire; if the devisee 
has a negotiable interest, depending not only 
on the chance of his surviving him, but also 
on the favor of his testator; has the wife less? 
Nay; rather more! For the future enjoy- 
ment of her interest depends only upon the 
chance of her surviving her husband; and 
she can altogether dispense with the concur- 
rence and favor of her spouse, so that her 
moral deportment be in all points blameless. 

In answer to this course of reasoning, it 
would be interesting to know the method by 
which such an able man as Mr. Washburn ar- 
rived at the eonclusion, that ‘‘ her right is not 
in any sense an interest in real estate, nor 
property of which value can be predicated; 
she can not convey it, nor is it a thing to be 
assigned by her during the life of her hus- 
band.’’ And it is to be regretted that the 
learned author did not think fit to give his 
reasons therefor. 

Toronto, Canada. E. Doveias Armour. 











STATUTE OF LIMITATIONS — INDORSE- 
MENT ON NOTE. 





BLANCHARD v. BLANCHARD. 





Supreme Judicial Court of Massachusetts, June 
Term, 1877. 


HON. HORACE GRAY, Chief Justice. 
«JAMES D. COLT, 
‘6 SETH AMES, 
‘* “MARCUS MORTON, 
** WILLIAM C. ENDICOTT, 
6 6OrTts P. Lorp, 
“ =AuGusTUS L. SOULE, 


Associate Justices. 


AN INDORSEMENT OF PAYMENT on a promissory 
note, where no valuable consideration actually passed 
between the parties, is not, by force of an oral agree- 
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ment, such payment as will prevent the operation of 
the statute of limitations. 


This was an action of contract to recover the 
balance of two promissory notes, dated respect- 
ively July Ist and 7th, 1863, payable to the plain- 
tiff, or order, and both signed by the defendant 
and by one John D. Blanchard, since deceased. 
Upon each of the notes was an indorsement of 
$50, bearing date June 8, 1866. Writ dated June 7, 
1872. 

The defendant was called as a witness, and was 
allowed to testify, against the plaintiff's objection, 
that, at the time of the indorsements, no payments 
were made, and that none were ever made upon 
either of the notes. The plaintift then offered to 
prove that it was understood and agreed between 
the plaintiff and the defendant, at the time these 
indorsements were made, that the making of the 
indorsements, or what occurred on that occasion, 
should, as between the parties, be deemed a pay- 
ment of $50 upon each of the notes, and that such 
payment should have the effect to take the notes 
out of the statute of limitations, when six years 
from their date had passed, and that the plaintiff 
might not sue the notes before the six years from 
their date had expired; and that, relying upon this 
agreement, and in pursuance thereof, he did not 
sue the notes until after more than six years from 
their date. To this evidence the defendant ob- 
jected, and it was excluded. 

M. P. Knowlton, for plaintiff; H. Morris, for 
defendant. 


ENpDICcoTT, J., delivered the opinion of the 
court: 


The indorsements on the notes in the hand- 
writing of the defendant, to the effect that $50 
had been received on each note, were prima facie 
evidence of actual payments, and were sufficient 
to prevent the operation of the statute of limita- 
tions. Sibley v. Phelps, 6 Cush. 172. They were 
in the nature of receipts that so much money had 
been paid by the defendant and received by the 
plaintiff. But they were only prima facie evi- 
dence, which could be rebutted by proof that the 
transaction was merely colorable or incomplete, 
and that no money had in fact been paid. A re- 
ceipt or indorsement is always open to explana- 
tion. It is merely evidence of a fact, and may be 
explained or contradicted by either party. Hil- 
dreth v. O’Brien, 10 Allen, 104; Foster v. Dawber, 
6 Exch. 839, 848; McRae v. Purmort, 16 Wend, 
460, 473. 

The defendant offered evidence that no money 
was paid at the time of the indorsements, or at 
any time, This was not denied by the plaintiff; 
but he offered to prove that it was agreed when 
the indorsements were made, that, as between the 
parties, they should be deemed to be a payment of 
$50 on each note, and that such payment should 
have the effect to take the notes out of the statute 
of limitations, when six years from their date had 
passed; and that the plaintiff might be relieved 
from suing the notes within six years, upon which 
agreement the plaintiff relied, and did not bring 
his action until after the expiration of six years 





from their date. The notes were dated in July, 
1863, and it appeared by the testimony of the 
plaintiff that the indorsements were in fact, made 
a short time before the expiration of the six 
years, but were dated back to June, 1866. 

The presiding judge ruled that the evidence 
of the agreement offered by the plaintiff was inad- 
missible, and that there was no such payment 
upon the notes as would take the case out of the 
statute of limitations. We are of opinion that his 
rulings were right. 

The sta‘ ute provides that no acknowledgment 
or promise shall be evidence of a new or continu- 
ing contract, whereby a case can be taken out of 
the operation of the statute of limitations, unless 
made or contained in some writing signed by the 
party chargeable thereby. Gen. Stats., Ch. 155, § 
13. This provision can not lessen the effect of the 
payment of any principal or interest. §17. Itis 
not contended by the plaintiff that the indorse- 
ments on the notes were signed by the defendant 
within the provisions of § 13. 

So much of the oral agreement as related to the 
effect of the alleged payment, to take the case out 
of the operation of the statute, was clearly incom- 
petent, and the precise question presented is 
whether the indorsement on the notes, accompa- 
nied by no payment of money or other valuable 
consideration passing between the parties, can, by 
a parol agreement, be treated as an actual pay- 
ment in law. 

There can be no question that oral agreements 
are competent to prove that certain payments of 
money, or that a note, or the transfer of property, 
or settlement of accounts, or the assuming of cer- 
tain obligations of a pecuniary character, actually 
performed, are, as between the parties, to be taken 
as payments on account, or in reduction ofa partic- 
ular note or other debt, within the meaning of the 
statute. Williamsv. Gridley, 9 Met. 482; Sibley v. 
Phelps, 6 Cush. 172; Lllsley v. Jewett, 2 Met. 168; 
Sigourney v. Wetherell, 6 Met. 553; Porter v. 
Blood, 5 Pick. 54. In Hooper v. Stephens, 4 A. & 
E. 71, it was said by Lord Denman, when any- 
thing is received upon an agreement in reduction 
of a debt, that is a payment to take the case out of 
the statute. Bodger v. Arch, 10 Exch. 333; 
Amos v. Smith, 1 H. & C. 238. See Ramsay v. 
Warner, 97 Mass. 8; Whipple v. Blackington, 97 
Mass. 476; Foster v. Starkey, 12 Cush. 324; Pierce 
v. Tobey, 5 Met. 168. But we are of opinion that 
such oral agreements must be conformed to, and 
relate and give color to, some actual transaction 
whereby something of value passes between the 
parties, which, in fact, reduces the debt, and can 
not be extended or give the character of payment 
to a mere formal indorsement or receipt, which 
does not represent the transfer of money or other 
thing of value, nor any reduction of the debt bind- 
ing and conclusive between the parties. In other 
words, that payment, within the meaning of the 
statute, must be the actual payment of money or 
its equivalent, upon the principal orinterest of the 
debt, and that payment as a fact is what operates 
as a renewal of the promise, and not the indorse- 
ment, which is merely evidence of the fact. 
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If the fact of payment in this sense is not estab- 
lished, there is no payment on account of the debt. 
It is the act of payment that takes the case out of 
the statute. Egery v. Decrew, 53 Maine, 392. 

It was held in Williams v. Gridley, 9 Met. 482, 
that an oral admission of a defendant, that he had 
made a payment on the demand in suit within six 
years, was competent evidence of payment to take 
the case out of the statute. The oral admission 
that the debt was due would not be sufficient, but 
the admission of payment as as a fact was suffi- 
cient. And Mr. Justice Dewey, in considering the 
statute and the effect to be given to a ** payment of 
any principal or interest,’ says: ‘‘Is it not payment 
proved by any evidence competent, under the rules 
of the common law, to establish such fact?’? In 
this case the English decisions are reviewed, where 
it has been held that such admissions are compe- 
tent, but the fact of payment must be proved by 
other evidence, and, among them, Waters. v. 
Tompkins, 2C. M. & R. 723, 726, in which case 
Baron Parke, in giving judgment, remarks: “ The 
meaning of part payment of the principal is not 
the naked fact of payment of a sum of money, but 
payment of a smaller on account of a greater sum 
due from the person making the payment to him to 
whom it is made, which part payment implies an 


‘admission 6f such greater sum being then due, 


and a promise to pay it; and the reason why the 


effect of such a payment is not lessened by the act 


is, that it is nota mere acknowledgment by words, 
but itis coupled with afact. * * * But, if the 
payment of asum of money is proved asa fact, 
and not by mere admission, etc.”” The difference 


-in the two cases relates simply to the sufficiency or 


method of proof; both agree that payment as a 
fact must be proved to take the case out of the 
statute. See Foster v. Dawber, 6 Exch. 839, 853. 
It isthe act of payment on account of the debt 
that takes the case outof the statute. It therefore 


necessarily follows that an indorsement which it 


is agreed does not represent such a payment, and 
is not signed by the party to be charged, can not 
be made, by force of an oral agreement, evidence 
of anew and continuing contract. The effect of 
such evidence would be to defeat the operation of 
the statute, which can be done only by a writing 
duly signed, or by a real payment on account of 
the debt. 

This view is sustained by the authorities previ- 
ously cited, and we know of no case where a mere 


-agreement of the parties to treat an indorsement 


or receipt as payment, when no money or its equiv- 
alent passed on account of the debt, has been held 
to take the case out of the statute. 

In Webber v. Williams’ College, 23 Pick. 302, 
the defendant, before: the expiration of the six 
years, professed in writing, in answer to a de- 
mand for payment of a note, that if the plaintiff 
would forbear to bring an action at that time, he 
should have the same rights for one year more 
that he then had. The court say that this was a 
waiver of the statute. But we think it plain that 
this was merely another form of saying that it 
‘was a sufficient acknowledgment within the stat- 


‘ute, It was an acknowledgment of the debt, in 








writing. duly signed by the treasurer of the col- 
lege, as appears by a reference to the record. 

The case of Bodger v. Arch, 10 Exch., 333, was 
cited at the argument, and two later English 
cases, inthe Court of Exchequer, have come to 
our notice, which touch the question here consid- 
ered. In Bodger v. Arch, it was held that an 
agreement between the plaintiff and the defend- 
ant, that the future maintenance of the plaintiff's 
child by the defendant should be taken in part 
payment of the interest on the defendant’s note 
held by the plaintiff, and which had been acted 
upon within six years before action was brought, 
was a sufficient payment within the statute. The 
case was decided on the ground that a part pay- 
ment need not be in money, but in any mode 
which the parties agree shall be treated as equiv- 
alent to money. Baron Parke, in delivering judg- 
ment, stated that all his brethren concurred in the 
decision, though he himself had some doubt. 
Baron Martin was of opinion that any facts which 
would prove a plea of payment of interest in an 
action brought to recover it would be sufficient to 
bar the statute. If that is the true test, the in- 
dorsement in the defendant’s handwriting would 
not preclude the plaintiff from showing that no 
money had been paid. In Amos vy. Smith, 1 H. 
& C. 238, the trustees of a marriage settlement lent 
to the husband in 1833 some of the money settled 
to the separate use of his wife, on security of the 
bond of the husband and the defendant. No in- 
terest was paid by the husband, and, in 1847, it 
was arranged between the plaintiffs, the husband 
and the wife, that she should give the plaintiffs a 
receipt for the interest due to that date, which 
she did; and she afterwards gave receipts to the 
plaintiffs for each half-year’s interest until 1860, 
which was within six years. No money passed 
between the parties, and it was held that the 
transaction amounted to a payment or satisfaction 
of the interest so as to take the case out of the 
statute of limitations. It is to be noticed that the 
statute contains the words “payment or satisfac- 
tion,’ while our own contains the word payment 
only. The grounds of the decision are that, by 
an agreement between the parties, including the 
wife, a portion of the interest money due the wife 
under the settlement should be applied to the 
payment of the interest on the husband’s note. It 
was a mode of settlement of accounts between the 
parties, and Baron Bramwell was of opinion that 
the wife could not maintain a suit against the 
trustees to enforce payment of interest to her. He 
seems also to have laid some stress upon the word 
“satisfaction,” used in the statute, and said that 
he could not doubt that the interest had been sat- 
isfied by the transaction which took place. In 
both these cases, the agreement was in regard to 
actual pecuniary transactions, namely, to the sup- 
port of a child and to the settlement of accounts. 

In Maber v. Maber, L. R. 2 Ex. 153, aftera note 
due to the plaintiff from his son had been barred by 
the statute, the plaintiff, his son, and his son’s wife 
had an interview, in which the interest due was 
calculated, and the son put his hand in his pocket 
as if to take out the money and payit. The plain 
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tiff stopped him, and, writing a receipt for the in- 
terest, gave it to his son’s wife, saying: ‘I shall 
make you a present of this money. See you take 
care of the receipt; it may be useful to you. with 
my executors.”” Payment was indorsed but no 
money passed, and it was held, Baron Bramwell 
dissenting, to be a good payment. Baron Martin 
gave the principal opinion, and puts the decision 
on the ground that the son was prepared to pay 
the debt, had the money in his hand to pay, when 
the creditor in substance said: ‘‘Do not pay me. 
I give you that money, and I consider it as having 
been paid,’’ at the same time handing the wife a 
receipt and indorsing payment on the note, and 
that it would have been a mere formality to have 
handed the money over which was at hand, and 
then to have taken it back. Baron Channell, with 
some hesitation, concurred with Baron Martin, on 
the ground that the money was in the son’s pock- 
et; that he was ready to produce it and pay it 
when the receipt was given and the indorsement 
made. Baron Pigott concurred, but gave no 
opinion. Baron Bramwell, (admitting that, if the 
evidence would have supported a plea of payment, 
there was sufficient to take the case out of the 
statute) was of opinion that the evidence would 
not support a plea of payment, that there was no 
alteration in the legal position of the parties, and 
that the transaction in substance, on the part of 
the plaintiff, was, ‘“You need not pay. me; I will 
not call upon you to pay, but I will consider you 
have, and will give you a receipt as though you 
have paid me,’’ and that this was in no sense a 
payment within the meaning of the act. The ma- 
terial facts upon which the majority of the cout 
base their decision, namely, that the money was 
there; that the debtor was ready and intended to 
pay it, and was prevented by the act of the credi- 
tor, are entirely wanting in the case at bar, and we 
cannot regard it as authority to govern this deci- 
sion. The case goes farther than any decided 
case that has come to our knowledge, and is in 
conflict with the numerous cases in the same court 
which hold that actual payment in money or its 
equivalent is necessary to avoid the effect of the 
statute. 

It is contended by the plaintiff that the defend- 
ant is estopped to deny that the payment on the 
notes was properly indorsed. But an agreement 
ineffectual to take a case out of the operation of 
the statute, because not contained in a writing 
signed by the party to be charged thereby, cannot 
work an estoppel. If it could, the statute of lim- 
itations and the statute of frauds could always be 
avoided, when an agreement has been acted upon 
by the promisee and not performed by the prom- 
isor. Brightman v. Hicks, 108 Mass, 246. 

JUDGMENT FOR THE DEFENDANT. 

rs 

DuRING the trial of a prisoner for a felony, the late 
Judge Pickens, of Alabama, was once asked to charge 
the jury “‘ that it is better that ninety and nine guilty 
men should escape, than that one innocent man should 
be punished.” “ Yes,”’ said the witty judge, “I will 


give that charge, but in the opimion of the court the 
ninety and nine guilty men have already escaped in this 
county.”? 








HUSBAND AND WIFE—MARRIED WOMAN’S 
CONTRACT—BURDEN OF PROOF AND 
PRESUMPTION—POWER OF ATTORNEY, 


NASH v. MITCHELL.* 








New York Court of Appeals, November, 1877. 


Hon. SANFORD E. CHURCH, Chief Justice. 
“Wo. F. ALLEN, 
* CHARLES ANDREWS, 
© ROBERT EaRL, 
© CHARLES J. FOLGER, 
‘* CHARLES A. RAPALLO, 
© THEODORE MILLER, 


1. HE WHO DEALS WITH A MARRIED WOMAN through 
the agency of her husband, must show affirmatively, 
when he sues her upon the contract, (1) thatthe act was 
within the power delegated; and, (2) that it was ina 
transaction and for a consideration in respect of which 
coverture did not disable her. In the absence of evi- 
dence that, with her knowledge, the husband had 
ever betore assumed to act beyond the scope of the ex- 
press power, the scope of his authority must be de- 
términed by the instrument conferring it. 

2. A POWER OF ATTORNEY GIVEN by a married 
woman “to make, sign, indorse, and accept all checks, 
notes drafts, and bills of exchange for her and in her 
name,” is necessarily limited to transactions whi: h, 
under the statute, she has power to perform.t It does 
not authorize drawing a post-dated check, even for 
the benefit of the separate estate. 

&. THE MANAGEMENT OF HER LANDED PROPERTY 
and its income by a married woman is not a sepa- 
rate business within the statute. The power to carry 
on business conferred by the statute has relation to 
business pursuits, mechanical, manufacturing or com- 
mercial. 

4. ONE SUING A MARRIED WOMAN must prove 
every material fact; not only the contract, and that it 
‘was made by her or her authorized agent, but that it 
was a contract she was capable of making. 

5. THE COURT CAN NOT PRESUME that a simple 
contract, with nothing on its face to indicate the fact, 
was made for the benefit of her separate estate. 

6. THE COMMON Law DISABILITIES of a married 
woman are-general, and the statute capabilities are 
exceptional; and he who asserts the validity of her 
contract must give evidence to bring it within some 
exception. 


Associate Justices, 


Appeal by defendant from a judgment of gener- 
al term, affirming judgment for plaintiff entered 
on a referee’s report. 

James E. Wheeler, for appellant; Samuel J. 
Crooks, for respondent. 

Charles W. Nash and Nelson H. Fuller sued Is- 
abella H. Mitchell on a bank check, drawn on her 
account, and post-dated, by her husband, as her 
attorney, and by him given to plaintifis in ex- 
change for their check of the same amount. 

The defendant had a separate estate, consisting 
of ten acres of land in Westchester county, N. Y., 
and of lands in New Jersey. Her husband, acting 
as her agent, employed persons to carry on the 


*We are under obligations to the editor of “* Ab- 
bott’s New Cases” for this valuable case, which will 
appear in the forthcoming volume of his “New 
Cases.” Ep. C.L J.J 

+ Compare Craighead v. Peterson, 10 Hun, 596; Voltz 
v. Blackmar, 64 N. Y. 440; Wicks v. Hatch, 62 Id. 535, 
affi’g 38 Super. Ct. (J. & 8.) 95. 
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estate in Westchester county, and also received 


and disbursed money for the New Jersey property. || 


She had no other business than this. She kept an 
account in the Central Bank of Westchester coun- 
ty, and lodged with the cashier a power of attor- 
ney authorizing her husband ‘‘ to make, sign, in- 
dorse or accept notes, drafts and bills of exchange, 
for her and in her name.”’ 

On November 4, 1872, at a time when there was 
a very small sum to her credit in the bank, her 
husband received from the plaintiffs their check 
on the Park Bank of New York, payable to his, 
the husband’s order, dated November 4, 1872, for 
$500, and gave them in exchange therefor a check 
for $500, payable to their order on the Central 
Bank of Westchester county, dated November 9, 
1872, and signed I. H. Mitchell, by C. H. Mitchell, 
attorney. 

The plaintiff's check was paid the same day. 
The check given in exchange for it in defendant’s 
name being unpaid, plaintiffs brought this action. 

The referee found as a conclusion of law that 
the check was drawn upon her separate account, 
for the benefit of her separate estate, and that she 
‘was carrying on business in her own name for her 
own benefit. But there was no finding of fact on 
these points. The plaintiffs claimed that there 
was eviderice tending to show that the money 
went to her use; the defendant insisted that the 
ccutrary was the fact. 

The Supreme Court, therefore, regarded the 
question as being, whether upon the fact of a mar- 
ried woman’s drawing a check payable at a future 
day, the law would presume that it was drawn for 
the benefit of her separate estate or business; and 


held that this presumption arose, and therefore,- 


without a finding of fact on the point, the referee’s 
reportin favor of plaintiffs must be affirmed (Re- 
ported in 8 Hun, 471). Defendant appealed. 

ALLEN J. delivered the opin on of the court. 

The onus was upon the plaintiff to show: Ist. 
That the drawing of the check by the ‘agent was 
within the power delegated to him by the defend- 
ant; and, 2nd. That it was in a transaction and 
for a consideration in respect of which the disa- 
bilities of the defendant asa feme covert were re- 
moved, and she at liberty to contract and assume 
liabilities as if she were a feme sole. 

There was no evidence that the husband of the 
defendant had assumed to act, or had acted, with 
the knowledge of the defendant, without or beyond 


- the scope of the written power of attorney, so that 


no question could arise as to the extent of his 
powers. The real and apparent power being the 
same, it must be determined by the instrument by 
which it was conferred. ‘The attorney was au- 
thorized “‘to make, sign, indorse and accept all 
checks, notes, drafts and bills of exchange for’ 
the defendant and in her name; and the power of 
attorney was deposited with the bank in which 
she kept an account, as its authority to accept the 
signature and indorsements of the agent in the 
name of the principal in all matters mentioned in 
the instrument. 

All the acts authorized ex vi termini necessarily 


_ had respect to the separate estate and property of 





the defendant, as to which she had the statu- 
tory ability to contract. She could not delegate 
beyond this, or authorize another to do that for 
her which she could not doin person. The power 
granted was to deal with the moneys and choses 
in action, parts of the separate estate of the de- 
fendant, and not to create a debt, or charge the 
separate estate for a debt, although contracted for 
the benefit of the estate. The bank was not au- 
thorized to pay a check if the defendant was with- 
out funds to meet it, and had it done so the sepa- 
rate estate of the defendant would not have been 
charged with its payment. The plaintiffs were 
bound to know: Ist. The legal capacity of the 
defendant to contract; and, 2d. The actual au- 
thority of the agent with whom they dealt. North 
River Bk. v. Aymar, 3 Hill, 262. The agent did 
not by the check transfer, or assume to transfer, 
or act in respect to, funds and moneys on hand, 
and subject to draft as a part of the separate es- 
tate of the defendart. The effect of the transac- 
tion, if legitimate and obligatory, was to contract 
a debt payable in the future, and charge the same 
upon the separate estate of the defendant, which 
was not within the terms of the authority. 

But had the defendant in person drawn and de- 
livered the check to the plaintiffs upon the same 
consideration, it could not have been charged up- 
on her separate estate, without proof that the debt 
was contracted for the benefit of her estate. In 
McVey v. Cantrell, recently decided, the declara- 
tion of the defendant at the time of borrowing the 
money that she wanted it to pay interest due upon 
a mortgage upon her land, was held sufficient evi- 
dence that the debt was contracted for the benefit 
of her estate. A married woman may be estopped 
by her acts and declarations in all matters in re- 
spect of which she is capable of acting. Bodine 
v. Killeen, 53 N. Y.,93. The common law disabil- 
ities of married women are so far removed by stat- 
ute in this state that they may make contracts and 
create debts in or about any trade or business car- 
ried on by them, or relating to or for the benefit 
of their separate estate. Upon contracts thus 
made and for debts thus created their separate 
estate is chargeable by law. They may also cre- 
ate an express charge upon their estates upon and 
for other contracts and debts, or as security for 
others, but it must be created in terms and by the 
writing. Manhattan B. & M. Co, v. Thompson, 
58 N. Y. 80; Corn Exchange Bank v. Babcock, 42 


Id. 614. There is no charge upon the estate of the | 


defendant created by the terms of the check. It 
is in the ordinary form of a draft upon a banker, 
and only imports the ordinary obligations of that 
class of commercial instruments. 

The defendant was not carrying on a trade or 
business. The management of her landed prop- 
erty, the receipt of the rents and income, and dis- 
posal of them, was not a trade or business within 
the meaning of the statute enabling married wo- 
men to carry on a trade or business. That statute 
has respect to business pursuits, mechanical, man- 
facturing or commercial. The care and supervi- 
sion of lands and property owned by a feme covert 
are not the carrying on of a separate trade or bus- 
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iness. If it were so, every married woman who 
owns a house and garden, or has a deposit in a 
savings bank would be a tradeswoman cairying 
on a business. 

There is no evidence that the check related to, 
or was given for the benefit of the defendant, or 
her separate estate, or in her business, or that the 
plaintiffs supposed it was so given. Upon the face 
of the transaction it was given for money loaned 
to the husband. The plaintiffs gave their check 
payable at sight to the order of the husband, and 
received for it the check in suit, payable in several 
days, in future. If we were at liberty to assume 
without proof the principal and main fact neces- 
sary to maintain the action, we could affirm the 
judgment. But the affirmative upon this as upon 
every material issue, and as to every fact neces- 
sary to be established, was with the plaintiffs. 
The referee has not found this fact, and could not 
have found it upon the evidence. The plaintiffs 
suing a married woman, were bound to prove ey- 
ery fact, not only the contract, and that it was 
made by her or by her authorized agent, but that 
it was a contract she was capable of making. The 
law does not authorize the presumption, and courts 
cannot assume without evidence, that a simple 
contract without anything on its face to indicate 
the fact, was made for the benefit of the estate of 
amarried woman. ‘The disabilities of a married 
woman are general and exist at common law. 
The capabilities are created by statute and are five 
in number, and exceptional. It is for him who 
asserts the validity of a contract of a feme covert, 
by evidence to bring it within the exception. 

The judgment must be reversed and a new trial 
granted. 

All the judges concurred, except Folger and 
Miller, J.J., absent, and Rapallo, not voting. 

Judgment accordingly. 


NoTE:—The able editor of “‘ Abbott’s New Cases ” 
will have, subjoined to the foregoing case, in his 
forthcoming volume, an elaborate and exhaustive 
** Note on Contracts and Obligations of Married Wo- 
men,” citing a large number of recent cases illustra- 
tive of the principles which have been established in 
many important cases, and based upon the following 
general rule. The cases have settled that the liability 
of a married woman arises on her contract and may be 
enforced, in the following cases: 1. When created in 
or about carrying ona trade or business of the wife. 
2. When the contract relates to or is made for the 
benefit of the separate estate. 3. When the intention 
to charge the separate estate is expressed in the in- 
strument or contract by which the liability is created. 
Manhattan Brass Co. v. Thompson, 58 N. Y. 82. To 
maintain an action against a married woman for goods 
sold and delivered, it must no‘ only appear thatshe had 
separate property, or that she carried ona trade or 
business on her separate account, but that either (1) 
she contracted the debt, as the agent of her husband, 
for the support of herself or children, or (2) that the 
goods were sold to her with reference to her separate 
trade or business, or (3) that she intended to charge 
her separate estate with the debt, or (4) that the con- 
sideration went tothe direct benefit of her separate 
estate. Wood v. Sanchey, 3 Daly, 197. 

As to what is a woman’s separate estate, he cites: 
Treadwell v. Hoffman, 5 Daly, 207; Prevot v. Law- 
rence, 51 N. Y., 219; Westwell vy. Ackley, 2 Hun, 258; 








Hart v. Young, 1 Lans. 417; Kidd v. Conway 65 Barb. 
158. An expectancy not a separate estate. Kinne v. 
Kinne, 45 How. Pr. 61. 

As to what acts are “for the benefit” of the estate, 
and what are not, are cited: McVey v. Cantrall, 6 
Hun, 528; Cohen v O’Connor, 5 Daly 28; Craver v. 
Wilson, 14 Abb. Pr. N. S. 374; Quassaic Nat. Bk. of 
N. v. Waddell. 1 Hun, 125; Weir v. Groat, 4 Hun, 194; 
Garretson v. Seaman, 54 N. Y. 652; Newell v. Roberts, 
Id. 677; Kelty v. Long, 1 Hun, 714; White v. Story, 43 
Barb. 124; Owen v. Cawley, 36 N. Y. 600; Henckley v. 
Smith, 51 N. Y. 21; Loomis v. Ruck, 56 N. Y. 464; rev’g 
1 Super. Ct. R. 442. 

And, further, the editor says, as to evidence of di- 
rect benefit to the estate. ‘‘A married woman con- 
veyed real property, owned by her in her own right, 
receiving bonds and mortgages in part payment for 
the consideration, and afterwards assigned the bonds 
and mortgages by an instrument containing a covenant 
of guaranty by herself and her husband, that the money 
secured by them was collectable. In an action upon 
the covenant against the husband and wife,—Held, that 
to enable the plaintiff to charge the separate estate of 
the wife with the balance unpaid, he was bound to 
show either that an intention to charge the estate was 
expressed in the contract of sale and guaranty (22 N. 
Y. 450), or that the consideration obtained upon the 
sale was applied for the benefit of her separate estate. 
If it was not so applied, nor came to her hands, it is 
not enough to shew that it came to the hands of her 
husband, even though he was her financial agent. 
White v. McNett, 33 N. Y. 371." Vide Prendergast v. 
Borst, 7 Lansing 489; Hansee v. Dewitt, 63 Barb. 53. 
And as to intention to charge separate estate, see 
Shorter v. Nelson, 4 Lans. 114; Demott v. McMullen, 
8 Abb. Pr. N. 8S. 335; Smith v. Allen, 1 Lans. 101; 
Baker vy. Harder, 6 Supreme Ct. (T. & C.) 440; Wil- 
liamson v. Dodge, 5 Hun, 497, 499; Sherwood v. Archer, 
10 Hun, 13; Denman vy. Jayne, 16 Abb. Pr. N.S. 317. 

As to separate business. The power to purchase, 
given by the statute, does not render liable on a con- 
tract of purchase of a single article a married woman 
having neither separate estate nor separate business. 
So held of such articles as wearing apparel, a sofa, &c. 
Schmidt v. Costa, 2 Daly 251; s. c.,3 Abb. Pr. N. 8. 
188; 3 Daly, 197; Robinson v. Rivers, 9 Abb. Pr. N. 
S. 144. Mere ownership of property, not a separate 
business. Brown v. Hermann, 14 Abb. Pr, 394. Build- 
ing a canal boat, and employing the husband to run it, 
held a separate business. Whedon vy. Champlin, 59 
Barb. 61. A married woman may contract debts to 
commence, as Well as to carry on business. Freckingv. 
Rolland, 53 N. Y. 422, rev’g 33 Super. Ct. (J. & 8.) 499. 
A married woman, sued on a contract made appar- 
antly in a separate business, can not plead the non- 
joinder of the husband, a dormant partner. See Scott 
v. Conway, 58 N. Y. 618. See also on this point: 
Lewis v. Woods, 4 Daly, 241; Manhattan Brass &c. Co. 
v. Thompsoh, 58 N. Y. 80; Rouillier v. Wernicki, 3 E. 
D. Smith 310. 

Estoppels. In respect to all matters within the lim- 
its of the extent to which the law has conferred ca- 
pacity on the married woman, she will be liable to the 
same equitable estoppels, and the same presumptions, 
and may be charged by the same indirect evidence of 
authority conferred on her husband or other agents, 
or the same apparent holding out of him or them as 
authorized, asa feme sole. Bodine v. Killeen, 53 N. Y. 
96. A married woman, acting within the scope of her 
capacities, is subject to the same equitable estoppels 
as other persons. Anderson vy. Mather, 44 N. Y. 249. 

As to competency of evidence of admissions by her, 
see Morrell v. Cawley, 17 Abb. Pr. 76; Lay Grae v. 
Peterson, 2 Sandf. 388; Fenner v. Lewis, 10 Johns 38; 
Dewey v. Goodenough 56 Barb. 54. As to admissions 
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by the husband, we are referred to Gillespie v. Walker, 
66 Barb. 18; Lomnore v. Campbell, 60 Id. 62. And as 
to agency of husband, see Hoftman v. Treadwell, 2 
Supreme Ct. (T. & C.) 57; Dillage v. Beer, 3 Supreme 
Ct. (T. & C.) 218; Fowler v. Trull, 1 Hun, 409; 
Adams v. Mills, 60 N. Y. 539. 

And on the question of fraud: “If a wife, having a 
separate estate, is an active participant in transactions 
by her husband, defrauding a third person in an ex- 
change, she may be held liable in damages for the de- 
ceit. Vanneman, v. Powers, 7 Lans. 181. Otherwise, 
if the property was not her separate estate. Id. 55 N. 
Y. 42. The fraud of the husband, while acting for his 
wife under her sanction, may be imputed to her. Du. 
Fion v. Powers, 14 Abv. Pr. N.S. 395. The wife can take 
no advantage by a contract fraudulently made by her 


erty. Adams y. Mills, 60 N. Y. 533, affi’g 88 Super. Ct. 
(J. & 8.) 16.” 

We have, with considerable care and with much 
pleasure, examined the foregoing opinions, and also 
the comprehensive and exhaustive ‘“‘ Note” to the 
same by Mr. Abbott, and feel assured that our readers 
will find the case and the authorities above cited, to 
cover and quite settle the law on the several points 
involved. J. F. B. 


_—— 


CONSTITUTIONAL LAW—THE “ TEXAS 
CATTLE ” CASE. 


HANNIBAL & ST. JOSEPH R. R. v. HUSEN. 
Supreme Court of the United States—October Term, 
1877. 











1. “ Texas CATTLE” Law UNCONSTITUTIONAL.—A 
statute of a state, which prohibits driving or convey- 
ing any Texas, Mexican, or Indian cattle into the state. 
between the first day of March and the first day of 
December in each year, is in conflict with the clause 
of the Constitution of the United States that ordains 
“Congress shall have power to regulate commerce 
with foreign nations and among the several states and 
with the Indian tribes.” Such a statute is not a legit- 
imate exercise of the police power of the state. It is 
more than a quarantine regulation. 


2. THE POLICE POWER OF A STATE can not be ex- 
ercised over a subject, such as inter-state transporta- 
tion of subjects of commerce, confided exclusively to 
Congress by the Federal Constitution. 

8. WHILE a STATE May Enact SANITARY Laws, 
while, for the purpose of self-protection, it may es- 
tablish quarantine and reasonable inspection regula- 
tions, while it may prevent persons and animals, suf- 
fering under contagious or infectious diseases, from ; 
entering the state, it can not interfere with transpor- 
tation into or through its borders, beyond what is ab- 
solutely necessary for its self-protection. 

4. NEITHER THE UNLIMITED POWERS of a state to 
tax, nor any of its large police powers, can be exercised 
to such an extent as to work a practical assumption of 
the powers conferred by the Constitution upon Con- 
gress. 

5. SINCE THE RANGE OF 4 STATE’S POLICE POWER 
comes very near to the field committed by the Consti- 
tution to Congress, it isthe duty of courts to guard 
Vigilantly against any needless intrusion. 


In error to the Supreme Court of the State of 
Missouri. 

James Carr, for Plaintiff in error; M. A. Low, 
for Defendant in error. 

Mr. Justice STRONG delivered the opinion of the 





Five assignments of error appear in this record; 
but they raise only a single question. It is 
whether the statute of Missouri, upon which the 
action in the state court was founded, is in conflict 
with the clause of the Constitution of the United 
States that ordains ; ‘‘ Congress shall have power to 
regulate commerce with foreign nations, and 
among the several states, and with the Indian 
tribes.’’ The statute, approved January 23d, 1872, 
by its first section, enacted as follows: ‘No Tex- 
as, Mexican, or Indian cattle shall be driven or 
otherwise conveyed into, or remain in any county 
in this state between the first day of March and 
the first day of November in each year, by any 
person or persons whazsoever.”’ A later section 
is in these words: “If any person or persons 
shall bring into this state any Texas, Mexican, or 
Indian cattle, in violation of the first section of 
this act, he or they shall be liable, in all cases, for 
all damages sustained on account of disease com- 
municated by said cattle.”’ Other sections make 
such bringing of cattle into the state a criminal 
offense, and provide penalties for it. It was, 
however, upon the provisions we have quoted that 
this action was brought against the railroad com- 
pany that had conveyed the cattle into the county. 
It is noticeable that the statute interposes a direct 
prohibition against the introduction into the state 
of all Texas, Mexican, or Indian cattle, during 
eight months of each year, without any distinc- 
tion between such as may be diseased and such as 
are not. It is true a proviso to the first section 
enacts that ‘‘ when such cattle shall come across 
the line of the state, loaded upon a railroad car or 
steamboat, and shall pass through the state with- 
out being unloaded, such shall not be construed 
as prohibited by the act; but the railroad com- 
pany or owners of a steamboat performing such 
transportation shall be responsible for all dam- 
ages which may result from the disease called the 
Spanish or Texas fever, should the same occur 
along the line of transportation; and the existence 
of such disease along the line of such route shall 
be prima facie evidence that such disease has been 
communicated by such transportation.’ This 
proviso imposes burdens and liabilities for trans- 
portation through the state, though the cattle be 


1 not unloaded, while the body of the section ab- 
| solutely prohibits the introduction of any such 


cattle into the state, with the single exception 
mentioned. 

It seems hardly necessary to argue at length, 
that, unless the statute can be justified as a legiti- 
mate exercise of the police power of the state, it 
is an usurpation of the power vested exclusjvely in 
Congress. It isa plain regulation of inter-state 
commerce—a regulation extending to prohibition. 
Whatever may be the power ofa state over com- 
merce that is completely internal, it can no more 
prohibit or regulate that which is inter-state, than 
it can that which is with foreign nations. Power 
over one is given by the Constitution of the United 
States to Congress, in the same words in which it 
is given over the other, and in both cases it is neces- 
sarily exclusive. That the transportation of prop- 
erty from one state to another isa branch of inter- 
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state commerce is undeniable, and no attempt has 
been made in this case to deny it. 

The Missouri Statute is aplain interference with 
such transportation—an attempted exercise over it 
of the highest possible power—that of destruction. 
lt meets at the borders of the state a large and 
common subject of commerce, and prohibits its 
crossing the state line during two-thirds of each 
year, with a proviso, however, that such cattle may 
come across the line loaded upon a railroad car or 
steamboat, and pass through the state without 
being unloaded. But even the right.of steamboat 
owners and railroad companies to transport such 
property through the state is loaded by law with 
onerous liabilities, because of their agency in the 
transportation. The object and effect of the stat- 
ute are, therefore, to obstruct inter-state com- 
merce, and to discriminate between the property 
of citizens of one state and that of citizens of other 
states. This court has heretofore said that inter- 
state transportation of passengers is beyond the 
reach of a state legislature. And if, as we have 
held, state taxation of persons passing from one 
state to another, or a state tax upon inter-state 
transportation of passengers, is probibited by the 
constitution because a burden upon it, a fortiori, 
if possible, is a state tax upon the carriage of mer- 
chandise from state to state. Transportation is 
essential to commerce, or rather it is commerce 
itself; and every obstacle to it, or burden laid upon 
it by legislative authority, is regulation. State 
Freight Tax Cases, 15 Wall. 281; Welton v. The 
State of Missouri, 91 U. 8. 275; 3 Cent. L. J. 116; 
Ward v. Maryland, 12 Wall. 418; Henderson v. 
Mayor of New York, 2 U. S. Rep. 259; 3 Cent. L. 
J. 238; Chy Lung v. Freeman, Ib. 275: 3Cent. L. J. 
237. The two latter of these cases refer to obstruc- 
tions against the admission of persons into a state, 
but the principles asserted are equally applicable 
to all subjects of commerce. 

We are thus brought to the question whether the 
Missouri Statute is a lawful exercise of the police 
power of the state. We admit that the deposit in 
Congress of the power to regulate foreign com- 
merce and commerce among the states, was not a 
surrender of that which may properly be denomi- 
nated police power. What that power is, itis diffi- 
cult to define with sharp precision. It is generally 
said to extend to making regulations promotive of 
domestic order, morals, health and safety. As was 
said in Thorp v. The Rutland & Burlington Rail- 
road Company, 27 Vt. 149, “* it extends to the pro- 
tection of the lives, limbs, health, comfort and 
quiet of all persons, and the protection of all prop- 
erty within the state. According to the maxim 
Sic utere tuo ut alienum non ledas, which, being of 
universal application, it must, of course, be within 
the range of legislative action to define the mode 
and manner in which every one may so use his own 
as not toinjure others.” It was further said that by 
the general police power of a state “ persons and 
property are subjected to all kinds of restraints 
and burdens, in order to secure the general com- 
fort, health and prosperity of the state; of the per- 
fect right of the legislature to do which no ques- 
tion ever was, orupon acknowledged general prin- 








ciples, ever can be made, so far as natural persons 
are cencerned.”’ It may also be admitted that the 
police powers of a state justify the adoption of 
precautionary measures against social evils. Under 
it a state may legislate to prevent the spread of 
crime, or pauperism, or disturbances of the peace. 
It may exclude from its limits convicts, paupers, 
idiots and lunatics, and persons likely to become a 
public charge, as well as persons afflicted by con- 
tagious or infectious diseases; a right founded, as 
intimated in the Passenger Cases, 7 How., 283, by 
Grier, J., in the sacred law of self-defense--vide 3 
Sawyer, 283. The same principle, it may also be 
conceded, would justify the exclusion of property 
dangerous to the property of citizens of the state; 
for example, animals having contagious or infec- 
tious diseases. All these exertions of power are in 
immediate connection with the protection of per- 
sons and property against noxious acts of other per- 
sons, or such a use of property as is injurious to the 
property of others. They are self-defensive. 
But whatever may be the nature and reach of 
the police power of a state, it can not be exercised 
over a subject confided exclusively to Congress by 
the Federal Constitution. It can not invade the 
domain of the national government. It was said, in 
Henderson et al. v. The Mayor or New York e¢ al., 
92 U. S. 272,3 Cent. L. J, 238, to ** be clear, from 
the nature of our complex form of government, 
that whenever the statute of a state invades the do- 
main of legislation which belongs exclusively to the 
Congress of the United States, it is void, no matter 
under what class of powers it may fall, or how 
closely allied it may be to powers conceded to be- 
long to the states.”” Substantially the same thing 
was said by Chief Justice Marshall, in Gibbons v. 
Ogden, 9 Wheat. 210. Neither the unlimited 
powers of a state to tax, nor any of its large po- 
lice powers, can be exercised to such an extent as 
to work a practical assumption of the powers 
properly conferred upon Congress by the Consti- 
tution. Many acts of a state may, indeed, affect 
commerce without amounting to a regulation of 
it, in the constitutional sense of the term. And 
it is sometimes difficult to define the distinction 
between that which merely affects, or influences, 
and that which regulates or furnishes a rule for 
conduct. There is no such difficulty in the pres- 
ent case. While we unhesitatingly admit that a 
state may pass sanitary laws, and laws for the 
protection of life, liberty, health, or property 
within its borders; while it may prevent persons 
and animals suffering under contagious or infec- 
tious diseases, or convicts, etc., from entering the 
state; while for the purpose of self-protection it 
may establish quarantine, and reasonable inspec- 
tion laws, it may not interfere. with transporta- 
tion into or through the state, beyond what is ab- 
solutely necessary for its self-protection. It may 
not, under the cover of exerting its police pow- 
ers, substantially prohibit or burden either foreign 
or inter-state commerce. Upon this subject, the’ 
cases in 91 U.S. Sup. Court Reps., to which we 
have referred, are very instructive. In Henderson 
v. The Mayor, etc., the statute of New York was 
defended as apolice regulation to protect the state 
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against theinflux of foreign paupers, but it was held 
to be unconstitutional, because its practical re- 
sult was to impose a burden upon all passengers 
from foreign countries. And it was laid down 
that ‘“‘in whatever language a statute may be 
framed, its purpose must be determined by its nat- 
urai and reasonable effect.” The reach of the 
statute was far beyond its professed object, and 
far into the realm which is within the exclusive 
jurisdiction of Congress. So in the case of Chy 
Lung v. Freeman, where the pretence was the 
exclusion of lewd women, but as the statute was 
more far-reaching, and affected other immigrants, 
not of any class which the state could lawfully 
exclude, we held it unconstitutional. Neither of 
these cases denied the right of a state to pro- 
tect herself against paupers, convicted criminals, 
or lewd women by necessary and proper laws, in 
the absence of legislation by Congress, but it was 
ruled that the right could only arise from vital 
necessity, and that it could not be carried beyond 
the scope of that necessity. These cases, it is 
true, speak only of laws affecting the entrance of 
persons into a state; but the constitutional doc- 
trines they maintain are equally applicable to in- 
ter-state transportation of property. They deny 
validity to any state legislation professing to be an 
exercise of police power for protection against 
evils from abroad, which is beyond the necessity 
for its exercise wherever it interferes with the 
rights and powers of the federal government. 

Tried by this rule, the statute of Missouriis a 
plain intrusion upon the exclusive domain of Con- 
gress. It is not a quarantine law. It is not an 
inspection law. It says to all natural persons and 
to all tiansportation companies: ‘‘ You shall not 
bring into the state any Texas cattle, or any Mex- 
ican eattle, or Indian cattle, between March Ist 
and December ist, in any year, no matter 
whether they are free from disease or not; and if 
you do bring them in, even for the purpose of car- 
rying them through the state without unloading 
them, you shall be subject to extraordinary liabil- 
ities.” Such a statute, we do not doubt, it is be- 
yond the power of a state to enact. To hold oth- 
erwise would be to ignore one of the leading ob- 
jects which the Constitution of the United States 
was designed to secure. 

In coming to such a conclusion, we have not 
overlooked the decisions of very respectable courts 
in Illinois, where statutes similar to the one we 
have before us have been sustained. Yeasel v. 
Alexander, 53 Ill. 254. Regarding the statutes as 
mere police regulations, intended to protect do- 
mestic cattle against infectious disease, those 
courts have refused to inquire whether the prohi- 
bition did not extend beyond the danger to be ap- 
prehended, and whether, therefore, the statutes 


were not something more than exertions of police ‘ 


power. That inquiry, they have said, was for the 
legislature and not for the courts. With this we 
can not concur. The police power of a state can 
not obstruct foreign commerce or inter-state com- 
merece beyond the necessity for its exercise; and 
under color of it, objects not within its scope can 
not be secured at the expense of the protection 








afforded by the Federal Constitution. And as its 
range sometimes comes very near to the field com- 
mitted by the Constitution to Congress, it is the 
duty of the courts to guard vigilantly against any 
needless intrusion. 

The judgment of the supreme court must, 
therefore, be reversed, and the record remanded 
with instructions to reverse the judgment of the 
circuit court of Grundy County, and to direct that 
court to award a new trial. 


NotTe.—This decision seems to ignore a most mate- 
rial fact, in regard to the cattle so excluded. In its 
opinion, the court admits the power of the state to ex- 
clude animals in a diseased condition, or the introduc- 
tion of which would in any manner endanger the 
property of our citizens. ‘“ It (the state) may exclude 
from its limits convicts, paupers, idiots and lunatics, 
and persons likely to become a public charge, as well 
as persons afflicted by contagious or infectious dis- 
eases; a right founded, as intimated in the Passenger 
cases, 7th Howard, 283, by Grier, J.,in the sacred 
law of self-defense, Vide 3 Sawyer, 283. The same 
principle, it may also be conceded, would justify 
the exclusion of property dangerous to the property 
of the citizens of the state; for example, animals 
having contagious or infectious diseases.”” The ques- 
tion, then, would seem to be narrowed down to one 
of fact, — whether the introduction of Texas, Mexi- 
ean or Indian cattle into this state, between the 
first days of March and December, endangers the 
property of our citizens. If answered in the affirma- 
tive, then the legislature of Missouri unquestionably 
had the power to enact the statute prohibiting the 
presence of these cattle within the state between the 
periods named. 

In another part of the opinion, the Supreme Court 
says, in commenting upon the Missouri statute: “ It 
is not a quarantine law. It is not an inspection law. 
It says to all natural persons, and to all transportation 
companies, ‘ You shall not bring into the state any 
Texas cattle, or any Mexican cattle, or Indian cattle, 
between March first and December first, in any year, 
no matter whether they are free from disease or not; 
no matter whether they may do an injury to the in- 
habitants of the state or not,’”’ etc. 

We presume that the fact was not brought before the 
Supreme Court, but it is well known and has been es- 
tablished by terrible experience, that all Texas, Mexi- 
can and Indian cattle, brought into Missouri between 
the first days of March and December, bring with 
them a deadly distemper, which is almost invariably 
fatal to the domestic cattle exposed to association or 
vicinity with those imported. 

Anomalous as it may be, it is also established by ex- 
perience, that the cattle so imported communicate the 
disease known as Texas fever to our domestic herd, 
without any symptoms of the disease being apparent 
in the cattle which brings the infection. This is also 
demonstrated by the effect upon cattle from any of the 
western states, which are taken to Texas, or Mexico, 
and there allowed to range with the cattle bred in those 
latitudes. 

{fn such cases, whilst the Texas or Mexican cat- 
tle show no sign of disease, the cattle taken amongst 
them always contract the malady. In the case of Wil- 
son v. Kansas City, St. Joe & Council Bluffs R. R. Co., 
60 Mo. 197, Judge Vories says: “It is next in- 


sisted by the defendant that the statute under which 
this action was brought, is in violation of that provision 
of the Constitution of the United States which pro- 
vides ‘that Congress shall have power to regulate 
commerce with foreign nations, and among the several 
states and Indian tribes,’ and that consequently said 
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act is wholly void. Itis insisted that the said act not 
only prohibits the introduction of diseased cattle into 
this state, which is conceded may be done, but that it 
prohibits the importation of all cattle in the act desig- 
nated, whether they are or are not diseased. It is as- 
sumed by the legislature in the act in question that all 
Texas or Mexican cattle are liable, at certain seasons 
of the year, to communicate disease to and among the 
native cattle of the state, when brought to this state 
during the prohibited season. In fact, it was known 
to be the usual and natural result, that when such 
cattle were brought into this state at the prohibited 
season, the Texas or Mexican fever followed them 
whereever they went. It was not only—under such 
circumstances—inconvenient, but impossible to select 
or pick out the particular animals in a herd which 
were capable of propagating Said disease. On the con- 
trary, it was and is believed to be dangerous to the 
safety of our native cattle to permit any Texas or Mex- 
ican cattle to be brought into the state during the pro- 
hibited season of the year, whatever their apparent 
health might be. It, therefore, became necessary to 
prohibit the introduction of all Texas or Mexican cat- 
tle into this state at certain seasons of the year, or to 
abandon the breeding of native cattle by the citizens 
of this state. The legislature, under such circum- 
stances, assumed, and hada right to assume, that it 
would endanger the rights of the citizens of the state 
for the prohibited cattle to enter the state at certain 
seasons of the year. 

“The right of a state to enact such police regulations 
as are necessary to protect her citizens from contagious 
and dangerous diseases, and to protect their property 
from calamity or destruction, can not bedenied. Such 
regulations by a state are in no sense an attempt to 
regulate commerce among the states. Such police 
powers were never delegated to Congress; and, indeed, 
eould not be without a total surrender on the part of 
the state of the power to protect or preserve her own 
citizens. Congress is not to be looked to by the citi- 
zens of a state for such police regulations as will pro- 
tect themselves and their property from disease and 
consequent destruction. These police regulations re- 
side in the legislative power of the state, and their ex- 
ercise is not in conflict with the provision of the con- 
stitution referred to. And it makes no difference that 
such regulations, when adopted by the state for such a 
purpose, should incidentally, in some slight degree, 
affect the commerce carried on between citizens of dif- 
ferent states.” Lewis v. Boffinger, 19 Mo. 13; The City 
of St. Louis v. McCoy, 18 Mo. 238. 

The Supreme Court of Missouri affirmed this deci- 
cision in Surface v. H. & St. Jo. R. R. Co., 60 Mo. 216, 
and in same cases reported in 63 Mo. 452. Such, also, 
was the ruling in Illinois. See Chicago & Alton Rail- 
road v. Gassaway, Chicago Legal News, January, 1875, 
page 147; Yeazel v. Alexander, 55 Ill. 255; Stevens v. 
Brown, Ib. 289; Somerville v. Marks, Ib. 871. 

These cases are summarily disposed of by the Su- 
preme Court, with the assertion that the state courts 
“* have refused to inquire whether the prohibition did 
not extend beyond the danger to be apprehended, and 
whether, therefore, the statutes were not something 
more than exertions of police power.” How unjust 
this assertion is to the Supreme Court of Missouri, will 
be seen from the opinion of Judge Vories, supra. 

We repeat that the decision in Han. & St. Jo. R. R. 
Co. v. Husen is induced by ignorance of the facts upon 
which the ..«gislature of Missouri acted, and the result 
will be the adoption of those summary and violent 
remedies by the people of our border counties, which 
every good citizen must deprecate, no matter how great 
the evil to be prevented. —__ G. G. V. 


JUDGE BLATCHFORD succeeds Judge Johnson as 
Circuit Judge of the Second Federal Circuit. 
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DIGEST OF DECISIONS OF THE SUPREME 
COURT OF THE UNITED STATES. 


October Term, 1877. 


SreT-Or¥F — LEGISLATIVE CONTROL—STATUTE AL- 
LOWING SET-OFF PASSED AFTER JUDGMENT OB- 
TAINED.—I. The extent to which mutual obligations 
may be set-off against each other, when no right of 
third parties interfere, is wholly within the power of 
2. To what extent this right of set- 
off may be asserted against judgments, and what class 
of obligations may be so set-off, and the mode of doing 
it, may be regulated by the legislature. 3. A statute, 
therefore, as that of North Carolina, passed after the 
bank or its commissioners had obtained a judgment, 
which authorizes the defendant to set-off against it the 
circulating notes of the bank procured after the judg- 
ment, is, as between the bank or its commissioner and 
the defendant, valid, and does not impair the obliga- 
tion of the contract sued on or of the judgment. 4. But 
if the rights of creditors of the bank, or any one else 
interested in the judgment, were such that they would 
have a right to have the judgment pai‘! in lawful 
money, the case would be different. Blount v. Wind- 
ley. In errer to the Supreme Court of North Carolina, 
Opinion by Mr. Justice MILLER. Judgment affirmed. 

INDIAN COUNTRY — LIABILITY FOR ACTS COM- 
MITTED UNDER MISTAKE—MEASURE OF DAMAGES.—1. 
All the country described by the first section of the 
act of June 30, 1834, 4 U. S. Stats. 729, as Indian coun- 
try, remains Indian country so long as the Indians 
retain their title to the soil, and ceases to be Indian 
country whenever they lose that title, in the absence of 
any different provision by treaty or by aet of Congress. 
2. Whatever may be the rule in time of war and in the 
presence of actual hostilities, military officers can no 
more protect themselves in time of peace than civilians 
for wrongs committed under orders emanating from a 
source which is itself without authority in the premi- 
ses. Henee a military officer seizing liquors supposed 
to be in Indian country when they are not, is liable to 
an action as a trespasser. 3. The difference between 
the value of the goods so seized, at the place where 
they were taken and the place where they were re- 
turned to the owners, is the proper measure of dama- 
ges. Bates v. Clark. In error to the Supreme Court 
of the Territory of Dakota. Opinion by Mr. Justice 
MILLER. Judgment affirmed. 

VALIDITY OF STATE LEGISLATION ALTERING COR- 
PORATE CHARTERS.—By a general act of the legisla- 
ture of Ohio, passed in 1851, provision was made for 
the consolidation of railroad companies, and it was 
declared that “ such new corporation shall possess all 
the powers, rights and franchises” conferred upon the 
corporation of which it was made up. Subsequently, 
a constitution of the state went into effect, which de- 
clared that “ no special privileges shall ever be granted, 
that may not be altered, revoked or repealed,” and 
that corporations could only be formed under general 
laws which might be altered or repealed. Thereafter, 
two railroad companies, which were formed previous 
to 1851, consolidated themselves and formed a new cor- 
poration. Held, that the consolidation destroyed the 
old eorporation, and the new corporation was subject 
to tiie provisions of the constitution, and the law un- 
der which it was formed might be altered so as to 
abridge the powers of such corporation. Shields v. 
The State of Ohio. In error to the Supreme Court of 
Ohio. Opinion by Mr. Justice SWAYNE. Mr. Justice 
Strong dissenting. Judgment affirmed. Reported in 
full, 17 Alb. L. J. 105. : 

ACKNOWLEDGMENT OF EXECUTION OF DEED — 
REQUISITES OF CERTIFICATE.—“The law of Tennessee 
requires deeds for the conveyance of lands,.‘in what 
manner or form soever drawn,’ to be ‘ acknowledged 
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by the maker or proved by two subscribing witnesses, 
at least.’ Code, secs. 2005-2038. When the instrument 
is acknowledged, the prescribed formula, omitting the 
caption, is, ‘ Personally appeared before me, clerk (or 
deputy clerk) of the county court of said county, the 
within-named bargainor, with whom Iam personally 
acquainted, and who acknowledged that he executed 
the within instrument for the purposes therein con- 
tained.’ Sec. 2042. If the acknowledgment be taken 
without the state, by one of officers designated in sec. 
2043, the same formula must be followed. Bone v. 
Greenlee, 1 Cold. 29; Mullins v. Aikins, 2 Heisk. 547. 
There’ was no statutory provision in Tennessee as to 
the execution or acknowledgment. of deeds by corpo- 
rations. In such cases the officer affixing the seal is the 
party executing the deed within the meaning of the 
statutes requiring deeds to be acknowledged by the 
grantor. Lovett v. The Steam Mill Association, 6 
Paige, 60. In the formula we have quoted both the 
phrases ‘ personally appeared’ and ‘ with whom I am 
personally acquainted,’ are found. It has been held by 
supreme court of the state, that the latter means 
more than the former, and that personal knowledge is 
indispensable. But it has been also held that a sub- 
stantial compliance with the statute is all that is re- 
quired. Johnson v. Walton, 1 Sneed, 258; Fall et al. 
v. Roper, 3 Head, 485; see also Farquarson v. McDon- 
ald, 2 Heisk. 401; and such is the rule laid down by 
this court, Carpenter v. Dexter, 8 Wall. 526. The cer- 
tificate here in question sets forth: ‘Before me,’ etc., 
‘personally appeared Ex-Norton, the president of the 
Paducah& Memphis Railroad Co., and Henry L. Jones, 
the secretary of the same company, who are per:.on- 
ally known to me to be such, and,’ ete. ‘ Personally 
acquainted with,’ and to know personally are equiva- 
lent phrases. Upon looking into the paragraph just 
quoted, two points are found to be salient. It is cer- 
tified (1) that the parties named appeared in person. 
(2) That they are personally known to the commis- 
sioner to be the incumbents of the office specified. 
He might have known them to be the latter by inform 
ation derived from various sources, without personal 
knowledge upon the subject. Such knowledge is inde- 
pendent and complete in itself. It might exist with or 
without other information. Personal knowledge to 
the extent certified necessarily included the personal 
identity of the officers, as well as the incumbency of 
their offices. A defect of such knowledge as to 
either point would be inconsistent with the language 
used and falsify the certificate. It. can hardly be 
doubted that the paragraph was meant to cover both 
points. It is a reasonable and necessary construction 
to give it that effect. Indeed, it involves no straining 
to hold that the phrase ‘ personally known to me to be 
such,’ applies proprio vigore, to those named, alike 
individually and officially; in other words, that the 
certifier meant that he personally knew them to be 
such individuals and such officers. The certificate was 
evidently drawn with studied deliberation. It seems 
to have been intended to meet the requirements of the 
law, both as to proof of execution and acknowledg- 
ment without proof. In the latter aspect, we hold the 
certificate to be sufficient. In the former, we have, 
therefore, no occasion to consider it.” Kelly et al. v. 
Calhoun et al. Appeal from the Circuit Court of the 
United States forthe Western District of Tennessee. 
Opinion by Mr. Justice SwaYNE. Judgment affirmed. 
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MR. JUSTICE GRIER, of the United States Supreme 
Court, was once trying a case in Pennsylvania. A 
blundering jury returned an unjust verdict. As the 
clerk turned to record it, Judge Grier said, “Mr. Clerk, 
that verdict is set aside by the court. It may as well 
be understood that in this state it takes thirteen men to 
steal a man’s farm.” 
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Hon. T. A. SHERWOOD, Chief Justice. 
‘Wo. B. NaPTon, 


“ "WARWICK HoUGH 
“ . H. Norton, » + Associate Justices. 
s 6JOHN W. HENRY, 


CRIMINAL LAW—EVIDENCE— PRACTICE.—On the 
trial the state introduced a witness, and afterwards 
read in evidence the deposition of this same witness, 
which had been taken on a preliminary examination 
before a justice of the peace. Held, that this was error 
for which the judgment must be reversed. Opinion 
by HENRY, J.— State v. Lee. 

INSURANCE-LIMITATION.—A condition in a policy, 
and in the charter of a life insurance company, that no 
action should be maintained on the policy by reason of 
any loss, unless the same be instituted within twelve 
months after the date of such loss, is a valid condition; 
and the refusal of the trial court to give an instruction 
based upon such condition is error for which this court 
will reverse the judgment. Amesbury v. Bowditch M. 
F. Ins. Co., 6 Gray 596; Hartford F. Ins, Co. v. Gray, 
1 Blatch. C. C. 280; Ketchum v. Prot. Ins. Co., 1 Allen 
136, 187; Wilson v, Actna Ins. Co., 27 Ver. 99; Keim y. 
Home Mutual, 42 Mo. 38. Opinion by NoRTON, J.— 
Glass v. State Ins. Co. 

SHERIFF’Ss BOND—ACTION ON AGAINST COLLECT- 
OR AND SURETIES—QUIETUS.—In an action on the 
bond of a sheriff and collector, for revenue collected 
and not paid over, the plea was that the collector had 
settled with the county court, and received a quietus, 
ete. Replication that the amounts collected for county 
fund, road fund, school fund, etc., had been omitted in 
said statements by fraud or mistake, and that the col- 
lector had never paid overthe same. A motion to strike 
out this replication was sustained by the circuit court. 
Held, that the court erred; thatthe quietus granted to 
the collector was a mere receipt; that the replication 
was suflicient; that settlements between a county court 
aud a collector were not judgments. 45 Mo. 76; 60 Mo. 
402; 62 Mo. 388. Opinion by NORTON, J.—State to use 
of Bates Co.v. Smith et al. 


— 
> 


ABSTRACT OF DECISIONS OF ST. LOUIS 
COURT OF APPEALS. 


November Term, 1877. 
[Filed February 19, 1878.} 


Hon. EDWARD A. LEwIs, Chief Justice. 
“ og a — } Associate Justices. 





PURCHASE UNDER EXECUTION ISSUED UPON ME- 
CHANICS LIEN — REFUSAL OF OWNER TO ALLOW 
PREMISES TO BE REMOVED—MEASURE OF DAMAGES. 
Plaintiff purchased under execution issued upon a 
mechanic’s lien, for work done on mortgaged prem- 
ises, under a law which directs that the person enforc- 
ing such a lien may have such building sold under ex- 
cution, and the purchaser may remove the same within 
a reasonable time. The owner of the premises, who 
had purchased at the mortgage sale, subject to liens, 
refused to allow the building to be removed, but of- 
fered to pay the value of the materials, less the cost of 
taking the building down. The building was of such 
a character that it could not be removed except by 
piece-meal; Held,that the measure of damages for the 
refusal of defendant to permit the removal was not the 
value of the building as it stood, but the value of the 
materials, less the cost of removal. Reversed and re- 
manded. Opinion by BAKEWELL, J.— Seibel v. Siemon. 























THE CENTRAL LAW JOURNAL. 





175 








Duty oF RatLway COMPANY To SOUND WHISTLE 
OR RING BELL OF LOCOMOTIVE— WHEN EXCUSED 
BY CONTRIBUTORY NEGLIGENCE OF PLAINTIFF.— 
Though the law requires that the bell of a locomotive 
be sounded at certain points, yet when this is not done, 
one who is run over by the locomotive can not recover 
damages when it appeared that the proximate cause of 
the injury was his own negligence in standing in close 
proximity to the track, with his back to the locomo- 
tive, in a position to be struck by the bumper of the 
engine, whilst momentarily expecting the train, and 
knowing that it was about to arrive, and when, had he 
used his eyes and ears, he must have heard it whistle a 
minute before he was struck, and would have had it in 
full view for half a mile before the point of the accident; 
and when it does not appear that the officers of the 
company were guilty of negligence in not stopping the 
train before the collision. Reversed and remanded. 
Opinion by BAKEWELL, J.—Langan v. St. L., I. M. & 
S.R. R. 


LEASE—COVENANT FOR RENEWAL—EFFECT OF CON- 
TINUING IN POSSESSION AFTER EXPIRATION OF TERM. 
—A lease for three years, at $7,000 per annum, payable 
monthly, contained a clause giving the lessee the 
privilege of renewal for ten years more, on the same 
terms. The respondent went into possession under 
the lease, and, at the end of the three years’ term, con- 
tinued in possession as before, paying rent for five 
years and eleven months, at the end of which period, 
respondent gave the lessor one month’s notice that he 
would move at the end of the year; Held, thata new 
lease was not necessary at the end of the first term; 
that the lessee still held under the lease; the lessee, by 
his acts, accepted the privilege of renewal and thus 
gave the lease an extended operation according to its 
terms. 2. When a contract in writing depends upon a 
contingency expressed in the contract, when the con- 
tingency happens, the minds of the parties meet and 
the contract need not be re-written. A lease so made 
isa contract in writing within the meaning of the land- 
lord and tenant act. Reversed and judgment for plain- 
tiff. Opinion by HAYDEN, J.—IJnsurance Law Build- 
ing Co. v. National Bank of Mo. 


COMMON CARRIERS— CONDITIONS IN RECEIPT 
Lim1Tine LiaBILITY—EVIDENCE.—1. A common car- 
rier received a package directed to the town of J, and 
delivered a receipt stipulating that, if the package was 
delivered to any other express company, at any agency 
of defendant nearest to the town of J, the original car- 
rier’s liability should cease. Held, in an action against 
the carrier for loss of the package, that it was for the 
carrier to show that the agency at which the package 
was delivered to another express company was the 
agency of defendant nearest to the town of J. 2. Held, 
further, that a letter of the agent of defendant at the 
shipping-point, directed to “‘ Agent” at ‘I, a point 
nearer to the town of J, than the point where tue pack- 
age was turned over to the second express company, 
directing him to inquire for the package and reply on 
the same sheet, with the reply stating the loss of the 
package by fire, signed by the agent addressed, and an 
indorsement on the same letter by the agent who sent 
it, directing the shippers to present claim, invoice and 
receipt for settlement, were competent, as tending to 
show that defendant had anagency at T, and alsotending 
to show that defendant, when informed of the circum- 
stances of the loss, admitted its liability. 3. Sembdle, 
that if two express companies, running as common 
carriers over one continuous route, and dividing prof- 
fits, employ one messenger, who remains in charge of 
goods during the entire route, and who, by agreement 
between the companies, is regarded as the agent of 
one company only, up to a certain point in the line, 
and as the agent of the other company thence to the 
end of the route, they can not relieve themselves of the 








responsibility as common carriers by giving a receipt 
to the consignor, such as was executed in this case, 
and claiming, in case of loss, that the express messen- 
ger ceased to be the agent of the carrier receiving the 
goods before they arrived at the end of the route. It 
may well be questioned, under the circumstances of 
this case, whether the second carrier was ‘another 
company” within the meaning of the receipt. That 
clauses contained in the receipt, which the shipper 
takes in the hurry of the business and from the neces- 
sities of his position, should be allowed to limit the 
commou-law liability of the carrier, seems an anomaly, 
and the courts are not likely to advance in the direc- 
tion of upholding them. Affirmed. Opinion by BaKE- 
WELL, J.—Schulter v. Adams Express Co. 


tin 
——_ 


ABSTRACT OF DECISIONS OF SUPREME 
COURT OF INDIANA. 
November Term, 1877. 


Hon. HORACE P. BIDDLE, Chief Justice. 
WILLIAM E. NIBLACK, 
¢ ~=6JAMES L. WORDEN, 
‘© GEORGE V. HowK, 
‘* SAMUEL E. PERKINS, 


REPORT OF REFEREE.—A general referee must make 
a final report upon the whole case, upon which the 
court must render judgment. If not final the court 
should require the referee to perfect his report or find- 
ing before discharging him. Opinion by PERKINS, J. 
—Reid, etal. v. The State. 


JUDGMENT IN TORT—RIGHT OF APPRAISEMENT.— 
Under a judgment in tort the defendant is not enti- 
tled to the benefit of exemption; but such a judgment 
does not authorize the sale of property under it with- 
out appraisement, and an officer thus selling property 
without appraisement, renders himself liable for the 
abuse of his authority. Opinion by PERKINS, J. — 
Smith, et al. v. Davis. 

PROMISSORY NOTE—SEPARATE WRITING ATTACH- 
ED.—A note in the hands of a bona fide holder, with- 
out notice of the fraud and for a valuable considera- 
tion, is not affected by the separation therefrom of a 
written agreement, there being nothing on the face of 
the note to indicate that such writing had ever con- 
stituted a part of the note (75 Penn. St. 188). Opinion 
by PERKINS, J.—Cornell v. Nebeker. 

MEASURE OF DAMAGES FOR BREACH OF COVENANT 
OF WARRANTY.~1. Where one conveys land to another 
by deed of warranty and subsequently the land is re- 
covered of the purchaser by a third party, the measure 
of damages is not the value of the land at the time of 
its recovery from such vendee, but it is simply the 
purchase money with interest up to the time of the 
eviction by the grantee. 2. When a contract is exe- 
cuted in separate instruments, all the instruments 
must be construed together. Opinion by NIBLACK, J. 
— Wood v. Bibbins. 

SaLE — FALSE REPRESENTATIONS — MEASURE OF 
DaMAGES.—Where the vendor of mules represented 
them to be sound, but they were in fact diseased, the 
measure of damages in a suit for the false representa- 
tion would be the difference between the actual value of 
the mules at the time of the sale and the value they 
would have had if they had been as represented; 
and the fact that the plaintiff said nothing about their 
unsoundness, nor offered to return them, censtituted 
no defense, if the defendant warranted them at the 
time of sale and they were infact unsound. Opinion: 
by Howk, J.—Ferguson v. Hosier. 

SET-OFF.—Under the code a set-off must consist of 
matters arising out of a debt, duty or contract held by 
the defendant at the time suit commenced and ma- 
tured at the time it is pleaded. It must be so held by 
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the defendant that he could at the time maintain an 
independent action therefor as plaintiff. The party 
who pleads a set-off must be the real party in interest 
and an account assigned to a defendant merely to be 


-used as a set-off in an action against him, the defend- 


ant not being the bona fide owner of such account, will 
not be allowed as a set-off (10 Ind. 205; 28 Ind. 427). 
Opinion by Howk, J.—Claflinv. Dawson. 

PROMISSORY NOTE—RIGHTS OF SURETY.—A. ex- 
ecuted his note payable to a bank in the sum of $4,- 
000.00, with B. as surety thereon. In a suit by the 
bank against A. and B., the latter answered by way of 
counter claim that at the time the note was made A. 
was the owner of $4,000.00 of the capital stock of the 
bank and that it was agreed between them that if B. 
would execute the note as surety for A. the bank 
stock should stand as collateral security to protect B. 
until the note was paid, and that A. died without 
transferring the bank stock to B. Held, that B. was 
entitled to have the bank stock sold to discharge the 
note. Opinion by BIDDLE, C.J.—McCoy v. Wilson, et 

PROMISSORY NOTE—INDORSERS— CONTRIBUTION.— 
A, desiring to procure money, prepared a note blank 
as to payees, and signed the same together with B. 
He then procured C, D and E to place their names on 
the back of the note and afterwards had their names 
inserted in the note as the payees. The note was then 
discounted at bank, A receiving the money. B having 
paid the note, brought suit against C, D and E for 
contribution as co-sureties*with him for A. Held, the 
defendants must be regarded merely as indorsers, and 
as the legal effect of their contract couid not be varied 
by parol, they were not liable to the plaintiff for contri- 
bution in the absence of an express contract to that 
effect or that they should be regarded as co-makers of 
the note. Opinion by WORDEN, J.—Armstrong, et al. 
v. Horshman. 


—— 


ABSTRACT OF DECISIONS OF SUPREME 
COURT OF MICHIGAN. 


January Term, 1878. 


Hon. J. V. CAMPBELL, Chief Justice. 
2 iT: M. CooLry, 
‘* ISAAC MARSTON, } Associate Justices. 
“ B.F. GRAVES, 


SERVICE OF PROCESS ON SICK PERSON.—Service of 
process on a party in his last illness, and a short time 
before his death, by laying a copy on his body while 
confined to his bed, without showing or explaining it 
to him, is void. P&r CurtaM.— The People v. Midler. 

JOINT TORT-FEASOR CAN NOT RECOVER ON RIGHT 
OF ACTION PURCHASED FROM INJURED PARTY.— 
Parties forming a co-partnership cut logs upon certain 
lan''s, supposed to be owned by two of the members, 
and their title found to be defective, a third partner 
bought the lands from the real owners, taking also an 
assignment of the right of action for the unlawfully 
cut timber, and brought trover in his grantors’ names 
against his former associates to recover its value. 
Held, that the action could not be sustained. Opinion 
by CooLey, J.—Upham v. Dickinson. 

USE OF THOROUGHFARE FOR RAILROAD TRACK— 
RIGHT OF ADJOINING OWNER TO DAMAGES.—In suit 
by an adjoining owner, against a railroad company, 
which has laid its track on a highway or street with- 
out compensating him, the question of his owning the 
soil in the highway is material. If he is owner, the 
laying of the track is as to him a legal injury, and he 
may recoved for whatever damages he has suffered 
from the unlawful appropriation, e. g., for decrease in 
the rental and market value of his premises; but if he 
does not own the fee in the street, the mere laying of 











the track is as to him no legal injury, and he can only 
recover for such injuries as arise from an improper use 
by the company of its privileges, not for diminution in 
value of his land. Opinion by CooLky. J.—Grand 
Rapids & Indiana R. R. v. Heisel. 


HOMICIDE—SELF-DEFENSE—IMPRESSION MADE ON 
By-STaNDERS.— Held, 1. That the right of an assailed 
party to self-defense does not depend upon his belief 
or disbelief, at the moment, that a call would bring 
some one else to interfere in his behalf, however it 
might bear upon the fact of the reality of his belief 
concerning his danger, and his necessity to use the 
given means of defense. Except in special cases, no pri- 
vate person is bound in law, even if called, to defend 
others. 2. It is admissible to show by witnesses of the 
homicide that the appearance and conduct of deceased 
were such as to awaken fear inthem. The impression 
actually made upon them atthe time is of force to give 
color to their verbal descriptions, and to convey to the 
jury with greater distinctness and emphasis, the way 
in which the aggressor most probably appeared to de- 
fendant. Opinion by GRAvVEs, J.— The People v. Lilly. 

QUO WARRANTO NOT ALLOWED FOR BREACH OF 
MUNICIPAL AGREEMENT—NATURE OF THE USE OF 
STREETS FOR GAs PIPES.—1. Leave refused to allow 
the filing of an information in the nature of a quo war- 
ranto to deprive a gas company of the right of laying 
its pipes in the public streets, for an alleged violation 
of its contract with the municipality. The statutes 
contemplate that leave shall only be granted for a plain 
violation of the laws regulating the corporation; or for 
wrongs amounting to a surrender of its franchises; or 
for exercising franchises or privileges not conferred 
by law. 2. The permission to use streets for laying 
gas pipes, is not a state franchise, but a mere grant of 
authority, resting only in contract or license; and a 
violation of the contract must, like all ordinary wrongs, 
be redressed by the usual legal remedies. Opinion by 
CAMPBELL, C. J.—People v. Mutual Gas Light Co. of 
Detroit. 

SLANDER—REPETITION OF CHARGES—OPINION OF 
OFFICER—EVIDENCE OF PUBLIC RuMORS.—Held, 1. 
That in an action for slander, in charging plaintiff with 
having burned his property to defraud insurers, proof 
of actual insurance is not necessary, the fact of insur- 
ance being immaterial. 2. Charges made to plaintiff 
himself, of the same slanderous nature as those 
counted on, are admissible in evidence in aggravation 
of damages, whether made to him alone or in presence 
of others. Leonard v. Pope, 27 Mich. 145. 3. Alleged 
frauds of plaintiff, against third persons concerning 
agreements regarding insurance, are irrelevant. 4. 
The opinion entertained by a public officer as to the 
cause of a fire, is inadmissible in an action of slander 
brought by one charged with causing it to defraud 
insurers. .5 The effect of evidence of public rumors 
against the plaintiff, on the subject of the slander, is 
properly confined to mitigation of damages. Opinion 
by CAMPBELL, C. J.—Fowler v. Gilbert. 

DaYE OF DELIVERY OF DEED—ADMISSION OF 
FORMER HOLDER IN DEROGATION OF TITLE—NOTICE 
OF SALE ON EXECUTION.—Where a deed of land, on 
which attachment had been levied, bore date some 
days earlier than the levy, but was recorded a few 
days later: Held, 1. That communications made on 
the premises shortly after the record, between the ex- 
ecution debtor and his grantee, tending to show that. 
in fact the deed was not delivered until after the levy, 
were admissible in ejectment brought by a purchaser 
under the execution sale, against a remote grantee of 
the execution debtor. Bower v. Earl, 18 Mich. 367; 
Norton v. Pettibone, 7 Conn, 319; Bridge v. Eggleston, 
14 Mass. 245; Jackson v. Bard, 4 T. Rep. 230. 2. Want 
of notice does not invalidate a sheriff’s sale of land 
made after levy of execution. The sheriff may be lia- 
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ble, but an in t purch can not be prejudiced, 
the certificate of sale and deed being his evidence of 
title. Stafford v. Beach, 2 Doug. (Mich.) 150. Opin- 
ion by GRAVES, J.; Cooley, J., dissenting as to first 
point.—Cook v. Knowles. 


INJUNCTION — COMPLAINANT’S MOTIVE IN PUR- 
CHASING THE PROPERTY SUBJECT TO INJURY MAY 
BE CONSIDERED.—A costly stamp mill, for mining 
purposes, was erected on the banks of a stream, which, 
in necessary consequence, kept carrying down and de- 
positing on the lands below, large quantities of sand. 
Afterwards, complainant, for speculative purposes, 
bought land below at a small price, expecting to force 
a sale upon the mill owner at a large advance, and, 
on a refusal, he applied for an injunction against de- 
positing sand, and polluting the stream. Held, that- 
while complainant had sustained a legal injury. for 
which he was entitled to redress in damages; yet, con- 
sidering the motives with which he had bought—he 
not wanting the land for a homestead or for business 
property, but for the money he could compel defend- 
ant to pay for it—the elements of irreparable injury, 
which alone would warrant an injunction, were want- 
ing. Injunction denied. Opinion by CooLry, J.; 
Campbell, C. J., dissenting, holding that the motives of 
the purchaser could not be inquired into.—Edwards 
v. Alloney Mining Co. 


_ 


ABSTRACT OF DECISIONS OF SUPREME 
COURT OF NORTH CAROLINA. 


232 January Term, 1878. 
Hon. W. H. N. Smita, Chief Justice. 
= EDWIN G. READE, 
ae W. B. RopMAN, 
Si W. P. Bynum, 
* W. T. Farrciora, 


SATISFACTION OF JUDGMENT.—The acceptance by 
a judgment creditor of a promissory note upon a third 
person in satisfaction of the judgment, is a discharge 
ofthe judgment; although the note so received is for 
a less amount than the judgment. Currie v. Kennedy. 

MURDER — MANSLAUGHTER.— Where the prisoner 
looked through a crack in his house, and saw the de- 
ceased, whom he had before suspected, with his arms 
around his wife’s neck, with attendant circumstances 
of a compromising nature, and ran around to the door 
and into the house, when the deceased came at him 
with a knife and he killed him. Held, though the de- 
ceased was not killed in “‘the very act,’’ it severely 
approximated it, and fine distinctions need not be 
made. This was clearly not murder, but manslaughter. 
Opinion by READE, J.—State v. Harman. 

STATUTE OF LIMITATIONS—DISCHARGE IN BANK- 
RUPTCY—REQUSITES OF NEW PROMISE.—Where a 
new promise is relied upon to take a cause of action 
out of the bar of the statute of limitations, such new 
promise, if the cause of action accrued since the adop- 
tion of the code of civil procedure, must be in writ- 
ing. If, however, such promise is relied upon to re- 
move the bar of a discharge in bankruptcy, it need not 
be inwriting. In the latter case, the new promise itself 
is the cause of action, and the unpaid prior legal obli- 
gation, notwithstanding the discharge, is a considera- 
tion to support it. Kull v. Farmer. 

ILLEGAL EXECUTORY CONTRACT—AGREEMENT TO 
Dismiss INDICTMENT.—The doctrine that no execu- 
tory contract, the consideration of which is contra 
bonos mores or against public policy, can be enforced, 
applies to an agreement to dismiss an indictment, pri- 
vate in its nature, as in this case, an indictment for a 
public nuisance in erecting a mill, and whether the 
suppressed indictment really charged an indictable 
offense or not. Where there is one entire considera- 
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tion for two several contracts, and one of the contracts 
is for the performance of an illegal act, the whole is 
void. Lindsay v. Smith. 


CRIMINAL Law— CRUEL AND EXCESSIVE”? SEN- 
TENCE.—The defendant was indicted and convicted of 
an assault and battery on his wife, and sentenced to five 
years’ imprisonment in the county jail, and thereafter 
to give a $500 bond to keep the peace for five years 
more. Held, the sentence is “cruel and excessive,” 
and therefore unconstitutional. Such abuse of power 
by the judge below is reviewable here. This court 
cannot affix the penalty, but will remand the case that 
the judge below, enlightened by this opinion, may affix 
a more moderate judgment. A motion in arrest of 
judgment can not be allowed here as the certiorari, 
like an appeal, vacates the judgment below. State v. 
Drive. 


MURDER— SELF DEFENSE — THREATS— INSTRUC- 
TIONS.—Where there is evidence tending to show that 
the killing was in self-defense, it is error to exclude 
evidence of the violent character of the deceased, if 
known to the prisoner. That they lived in the same 
neighborhood is some evidence tending to prove such 
knowledge. An instruction that if “the defendant 
had reasonable cause to apprehend, &c.,’’ is defective, 
unless it is added, “and did apprehend danger,” &c. 
As malice is a presumption of law it is a matter of law 
as to what facts are sufficient to rebut the presumption, 
the jury passing on the existence of the facts. It isa 
question of law like “sufficient cooling time,” “ legal 
provocation,” “deadly weapon,” &c. Where it is the 
duty of the judge to charge on the evidence that it is 
either a case of manslaughter or homicide in self-de- 
fense, it is error for him to leave the jury to pass on the 
question also whether it is murder. It is error to 
charge that ‘‘if the defendant believed himself in im- 
minent danger of life,’ &c., without adding, “or of 
some great bodily harm.” It is sufficient, if the as- 
sault made on the prisoner was felonious. A judge 
who presides at a trial in which human life is at stake 
does not fully perform his duty by merely stating to 
the jury, however correctly, principles of law which 
bear more or less directly, but not with absolute di- 
rectness, upon the issues made by the evidence in the 
case. He is required, in the interests of human life 
and liberty, to state clearly and distinctly the particu- 
lar issues arising on the evidence on which the jury 
are to pass and to instruct them as to the law applica- 
ble to every state of facts which, upon the evidence, 
they may reasonably find to be the true one. Opinion 
by READE, J.— State v. Humphreys et al. 





CORRESPONDENCE. 


A COMPLAINT. 
To the Editor of the Central Law Journal: 

The St. Louis law library is an institution of which 
the bar of this city may well be proud. It has been 
gathered together by the slow accretions of forty years, 
at an expense of more than $60,000. lts shelves are 
loaded with volumes, covering the entire range of 
English and American law. Its facilities are enjoyed 
by some four hundred members of the St. Louis bar, 
by the judges of all the courts, and by non-resident 
judges and practitioners. In it authors have written 
useful books, and judges have constructed their most 
admired judgments. The politic liberality of the county, 
and now of the city, has always furnished it with the 
use of a hall, with heat and with light, free of charge. 

But this magnificent treasury of learning has long 
been rendered almost useless to many of its members, by 
a nuisance Which the diligence of its directors and the 
discipline of its librarians have never been able to 
abate. This nuisance, I am pained to say, emanates, 
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for the most part, from the oldest and most respect- 
able members of the library association. It consists in 
loud talking, in consulting with clients around the 
common tables, and, worst of all, in loud and boister- 
ous .anecdote-telling. I positively affirm that our 
library almost as frequently resembles a bar-room 
(leaving out the fumes of smoke and the smell of 
liquor), a8 a quiet place where grave and serious men 
meet for purposes of study. I do protest against these 
interruptions, as an attack upon the life of me and 
of every other man who resorts to that place for the 
purpose of earning his daily bread. If this injury is 
not stopped, I for one shall commence insulting those 
who inflict it upon me, no matter how old or venerable. 
I have in my mind’s eye now one aged man whose fore- 
noon anecdotes have confiscated much of my valuable 
time during the last six months. I hope he will read 
this letter, and not only “‘ reform it indifferently,’ but 
** reform it altagether.”’ x. 
St. Louis, Feb. 25, 1878. 


EFFECT OF FRAUDULENT CONVEYANCE UPON 
THE RIGHT OF HOMESTEAD. 
To the Editor of the Central Law Journal: 

Your issue of February 8th, quotes the Supreme 
Court of Illinois, as holding that a conveyance of the 
homestead premises, fraudulent as to creditors, de- 
feats the homestead right, but you predict that view 
will be overruled ‘‘ whenever the question is again 
presented.” Your prediction was fulfilled the day 
before it was published, February 7th, the Supreme 
Court filed an opinion at Ottawa, in Leopold e¢ al. v. 
Krause, on an appeal from the Will Circuit Court, 
which decides this question in conformity with the 
general current of authority. In that case Christian 
Leopold, the debtor, and his wife, Anna, conveyed the 
homestead premises to their son Henry. Henry af- 
terwards re-conveyed to Anna. Christian and Anna 
remained continuously in possession of the premises 
as a homestead. The supreme coyrt held these deeds 
fraudulent as to Krause, the creditor. Krause had 
caused the premises to be sold at execution sale with- 
out regarding the homestead law, and had bought them 
in and obtained a sheriff’s deed. It was urged this 
sale was void and conferred no title, because of non- 
compliance with the statute regulating the sale of 
homesteads on execution. In reply it was insisted 
that by the fraudulent conveyances they had lost the 
homestead right, 

On this point the Supreme Court says: ‘“ But it is 
contended, on behalf of appellee, that the conveyance 
of the homestead by Christian and Anna, his wife, to 
Henry Leopold, and the subsequent conveyance by 
him to Anna, deprived them from relying upon the 
provisions of the homestead act. The position, as we 
understand it, is, the deed is valid for the purpose 
of conveying the homstead rights of the grantees, 
and invalid for all other purposes. This theory is not 
reasonable or logical, and we can not adopt it. 
‘The law does not require the defendant in execution 
to be possessed of the fee in the premises occupied as a 
homestead, to enable him to invoke the benefit of the 
homestead act; an estate in land less thana fee may be 
protected as well. In the discussion of a similar ques- 
tion in Deere v. Chapman, 25 Ill. 610, the court used 
this language: ‘The object of the law most clearly is 
to secure the head of the family in the possession and 
enjoyment of the lot and buildings, for the maintenance 
and shelter of himself and family as a home, without 
any special regard to the extent of the estate or title by 
which he owned it.? What was there said seems to be 
in point here. The facts of this case do not require 
that we should define or definitely determine the mo- 
tive or character of che title held by the defendant in 
the execution. It is enough that he was a house- 








holder, occupying the premises as a homestead, and 
possessed a title that could be sold upon execution. 
Appellee has conceded from the beginning of the con- 
troversy that Christian Leopold had such a title to the 
premises as could be sold upon execution; indeed, his 
case rests upon this conceded fact. If he is correct in 
this regard, it follows that Leopold had the right 
to claim the protection of the homestead act, as it was 
expressly held in the case of Deere v. Chapman, last 
cited, that the homestead act would embrace within it 
the estate which the debtor might own in the land and 
buildings thereon, and occupied as a residence, and 
which could be sold on execution. We are, therefore, 
of opinion under the facts of this case the appellant 
did not, on account of the conveyance, lose the right to 
claim the premises as exempt from levy and sale under 
the provisions of the homestead law.” 
DORRANCE DIBELL. 
JOLIET. ILL., February 9, 1878. 








BOOK NOTICES. 





ANALYSIS OF AMERICAN 
POWELL. Second edition. Philade 
pincott & Co. 

This work gives, in seven hundred pages divided into 
four books and forty-eight chapters, a very satisfactory 
condensation of the principlesof law, both public and 
private, civil and criminal. Asa first book for the study 
of the law, it will certainly be of great use to the stu- 
dent—and, though written with particular reference to 
the laws of Ohio, will be of vaiue tu the beginner any- 
where. Indeed, we are inclined to the belief that it is 
the best book of the kind yet published—superior in 
its arrangement and method of treatment to Walker’s 
American Law—and we only hesitate to express this 
opinion unreservedly for one reason. 

This reason is the effort which is made by both author 
and publisher to convince us that it is really a valuable 
work; that it is, in fact, the greatest book on the sub- 
ject which has yet appeared in this or any other coun- 
try. While the publisher has done his part well, hav- 
ing devoted three pages to testimonials from various 
lawyers throughout the country, we find him, in the art 
of puffing his wares, completely distanced by the au- 
thor. We have seldom read anything more ludicrous 
than the author’s preface tothe second edition. Being 
assured. that it ‘‘ has been frequently asserted by good 
judges that the Analysis contains more good law than 
any other book of seven hundred pages, and should be 
found in every law library,”? we are supposed to be 
prepared for anything. We are then introduced to a 
‘learned professor ”? who, when asked by a student as 
to the object of the rule in Shelley’s case, was obliged 
to give it up. He had never read the Analysis. Then 
there is a *‘ learned judge”? who endeavored to confirm 
his own notion of the law as to implied warranty, and 
who searched a large number of law reports without 
success. He might have been looking through the 
libraries yet, had he not ** turned to the Analysis ” and 
found what he wanted. Again, we have a lawyer who 
is sure he would have lost a case upon contract, had he 
not “introduced to the court and jury the law as de- 
veloped on pp. 280-233, where the law in relation to the 
partia! performance of a contract is better condensed 
and illustrated than anywhere else.” We are unable 
to read of this narrow escape without a shudder, and 
without reflecting upon the number of cases which 
must each year be decided contrary to law, and the mul- 
titude of innocent suitors who must be deeply wronged 
by courts whose judges know not Powell. While we 
can but admire the cunning of that lawyer who, finding 
himself “‘at aloss to make satisfactory answer toa 
question of interest in the sale of blooded stock,’’ 
rushed not to a cattle dealer but to the Analysis, and 
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there found a “‘ complete solution,’? we are forced to 
extend our sympathy to that other “ able and experi- 
enced lawyer ”’ who, upon reading the Analysis on the 
subject of the examination of title to land, said 
“that that page was worth the cost of the whole book.” 
Ignorance in his case, however, was bliss, and it there- 
fore mattered not to him that the author had not men- 
tioned the fact that it would be well to search the 
offices of the United States courts for liens as well as 
those of the state courts. ‘‘But,”? as our author 
gently reminds us, ‘‘ such a case would be only onein 
a thousand.” As Mr. Powell has provided for the other 
nine hundred and ninety-nine cases, everybody should 
rest satisfied. There is another *‘ learned lawyer” 
whose experience the author relates, and which we 
would notice, ana then we are done with this extraor- 
dinary performance. He, it seems, “‘ wished to satisfy 
himself in a case of covenant,” whatever that may 
mean. “After much search into the law books for the 
law in point in vain, he turned to the Analysis and 
there found the exact law.”? And not long afterwards, 
we are assured, he found in an old New York report a 
case in point confirming it. We are left entirely in the 
dark as to whether he was guided to this decision by 
the Analysis, or found it by his own industry. If the 
latter, we are forced to the conclusion that there are 
certain principles of law which have come to our 
author by inspiration, possibly in the same manner as 
he has received the gift of writing ridiculous pref- 
aces. Such productions as this preface to the second 
edition generally accompany boxes of pills and bottles 
of vegetable bitters. But this is the first time we have 
found one of them within the covers of a law book. 

The call for another edition of this work has caused 
all the mischief. While in the second preface the 
author’s English is as wretched as his taste is bad, the 
preface to the first edition is an exceedingly well 
written review of the different elementary works on 
law, and contains some sensible suggestions on the 
proper course of a student’s study. But even here, 
when he alludes to his own book, and advises the nov- 
ice for his first year to *‘ take” the first book of the 
Analysis, with a little Kent and Story, and in his sec- 
ond to “* take ” the second book with a little more Kent 
and a small dose of Williams and Parsons, and so 
on, he very nearly encroaches on the domain of the 
patent medicine man. In conclusion, we wish to re- 
peat that we have nothing to find fault with in the 
book; we only complain of the puffing. 





REPORT OF CASES ADJUDGED AND DETERMINED IN 
payee “os OF CHANCERY OF THE STATE OF DELA- 
By DanrEL M. BatTss, late Chancellor. 

Vol. Ti, Philadelphia, T.& J. W. Johnson & Co., 1878. 

Until very recently there had been no provision for 
reporting, as a public undertaking, the decisions of the 
Delaware Court of Chancery. Nor had this lack been 
pigs by private enterprise. Consequently when 
in 1871 the Chancellor was authorized by the General 
Assembly to collect and publish such equity cases as 
he might think proper, it was found that fewer deci- 
sions were to be obtained than could have been pro- 
cured hadthey been reported when delivered. This 
is the second volume issued since the act was passed, 
and contains about fifty cases selected from the man- 
uscript notes of the late Chancellors Johns, Jr., and 
Harrington, and decided from 1833 to 1865. 

“With this volume,”’ says the ex-Chancellor, ‘ the 
reporter completes his report of the decisions of the 
deceased chancellors, who were his predecessors in 
office. It has been to him a grateful work—reviving 
pleasant recollections of his professional life in years 
past; giving him the satisfaction of discharging, in 
some degree, obligations for many never forgotten acts 
of courtesy and kindness from the two chancellors 





whose labors fill this volume, while practicing before 
them; and withal greatly deepening that respect he, 
in common with the profession, has always felt for the 
learning ability and purity of the deceased chancel- 
lors.” 


STUDIES IN ANCIENT HISTORY, COMPRISING A RE- 
PRINT OF PRIMITIVE MARRIAGE. By JOHN FER- 
GUsSON McLENNAN, M.A., L.L.D., Advocate. Lon- 
don. Bernard Quaritch, i876. 

This is a reprint, with some additional essays in ver- 
ification, of Mr. McLennan’s admirable but short essay 
on “Primitive Marriage.” It is purely historical, and 
of great service to the legal practitioner in revealing 
the origin of an institution or phenomenon, the nature 
of which it is with every decade becoming more im- 
portant to know. Its value to the lawyer,—the studi- 
ous and erudite,—it seems to us, is in many respects 
equal to that of Maine’s, Laveleye’s and Freeman’s 
works. Itis very readable, and supplies many ex- 
ceedingly original ideas respecting the origin of mar- 
riage. In some respects it is open to criticism, and 
has been criticised by Lubbock and Spencer, and in 
some particulars it is opposed to the conclusions of 
Maine and Freeman; nevertheless, on the whole, it is 
a valuable, and even indispensable acquisition to the 
lawyer’s library. The binding of the book is poor, 
but the typography and paper are good. M. M. C. 








QUERIES AND ANSWERS. 





5. A DEBT IS CONTRACTED in this state (Ohio) be- 
tween its citizens; the debtor being an employee of a 
railroad operating its road in both states. Under the 
laws of Ohio the debtor’s wages are exempt. The 
creditor sells and assigns his claim to a citizen in Indi- 
ana, who commences proceedings in attachment under 
the laws of said state, and garnishes the railroad. 
Would the assignee in Indiana be governed by the 
laws of Ohio or Indiana in collecting his claim? In 
other words, would the courts of Indiana give the as- 
signee a right to collect the debtor’s wages, when the 
laws of Obio prohibit the assignee from collecting the 
same, on the ground that his wages are exempt? 


6. LiFE INSURANCE.—A insures his life in an insur- 
ance company, and by the terms of insurance a certain 
sunt is to be paid to his widow at his death. Many 
years ago, A then being a resident of a foreign coun+ 
try, itis alleged he married there, and subsequently 
abandoned his wife in such country, and came to Mis- 
souri, where he again married and resided till his de- 
cease. No divorce has taken place. The company has 
received proof of death, and is ready to pay the money, 
but is unable to decide as to the truth of the state- 
ments of the parties, and, therefore, does not know 
which party is the rightful widow and entitled to the 
money. The insurance company desires to be pro- 
tected. Now, can the company file its bill with the 
circuit court, stating the facts, and asking that the 
claimants be notified to appear and establish their 
claim to the money, and would the court have juris- 
diction to render a decree inthe premises which would 
bind the parties? : McG. 


—— 
—_ 





THERE is some discussion in the English law journals 
over the proper mode of addressing the judges of the 
lower courts. One judge stated, not long ago, before 
a committee of the House of Commons, that he was 
addressed by the Bar generally as “ Sir,” by solicitors 
generally as “ Your honor,” by suitors frequently as 
“Your worship” and ‘ Your lordship,” twice as 
** Your eminence,” and once as “‘ Your holiness,”’ 
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NOTES. 





THE subject of the examination of accused persons 
has at length come before the English House of Com- 
mons, in the form of a bill introduced two weeks ago. 
It provides for the examination of prisoners under oath, 
the neglect or refusal to do so not to create any pre- 
sumption against the prisoner. This latter feature— 
familiar in our legislation on the subject—is much crit- 
icised. If it means, it is said, that any such neglect or 
refusal shall not be evidence against him in the sense 
that if there is no legal evidence of the charge for the 
jury without it, there shall not be any with it, the pro- 
vision seems hardly necessary. If it means that the 
jury shall not take it into consideration along with the 
other evidence, ii seems an absurdity. 





THERE is a police court judge in Washington who is 
no friend to law journals. Recently, in his court, an 
attorney was endeavoring to impress upon him the fact 
that his ruling in a certain case was contrary to law, 
and in addition, that the general term of the Supreme 
Court of the District of Columbia had already decided 
the question exactly opposite from the view expressed 
by the judge. ‘‘ Where do you find that decision?” 
said the judge. “I have, may it please the court,” 
said the attorney, “‘acopy of the Washington Law 
Reporter, in which the decisions of the general term of 
the supreme court are published weekly, where the 
court will find the opinion.” ‘ Let me look at it,” said 
the judge.” ‘Such premature publications are an im- 
pediment to justice; I shall adhere to my ruling until 
this opinion is published in some permanent form.” 





Hon. GEORGE W. PASCHALL, a law writer well 
known to the American Bar, died at Washington, D. 
C., on the 16th ult. He was born, saysthe Albany Law 
Journal, in Green county, Georgia, November 28, 1812. 
He was educated in the Georgia State College at Ath- 
ens, was admitted to the bar in 1832, and removed to 
Arkansas in 1837. In 1841 he was elected Judge of the 
Supreme Court of Arkansas. In 1848 he removed to 
Texas. In that state he devoted himself tothe practice 
of his profession, and in the preparation of his well- 
known law works. These are “ An Annotated Digest 
of the Laws of Texas,” “‘ Annotated Constitution of 
the United States,’ five volumes of the *“* Texas Re- 
ports,” and a “* Digest of Decisions.”” He also wrote 
many pamphlets and articles upon questions of juris- 
prudence and political science. In 1869 he removed to 
‘Washington, D. C., and remained there until his death. 





FIvE states, viz., Maine, Rhode Island, Michigan, 
Wisconsin and Iowa, have unconditionally abolished 
capital punishment, Michigan led the way, having 
abolished the death penalty in 1846. Rhode Island fol- 
lowed Michigan in 1852. Wisconsin repealed the death 
penalty in 1853. Iowa reached the same conclusion in 
1872, and Maine in 1876. None of these states huve yet 
returned to the death penalty, though some are agita- 
ting the question. In the states of Indiana, Illinois, 
Minnesota and Louisiana, there is no capital punish- 
ment unless the jury convicting the murderer shall 
unanimously prescribe the death penalty. The law of 
New York is very similarto this. In that state, a person 
indicted for murder in the first degree, the penalty of 
which is death, may be found guilty of murder in the 
second degree, the penalty of which is imprisonment 
for life, the option of determing the degree of murder 
being left with the jury. Vermont, New Hampshire 
and Kansas have so modified their penal laws in re- 
spect to murder, that, after conviction, no execution 
takes place until a year has intervened, and then only 
when the governor shall have issued a warrant for the 
execution of the criminal, it being optional with the 
executive whether he shall or shall not issue such war- 





rants; making thirteen states which have either un- 
conditionally or partially abolished capital punish- 
ment. 





IN the Court of Oyer and Terminer, in New York city, 
last week in sentencing a prisoner named Wall to fif- 
teen years’ imprisonment for manslaughter, in having 
kicked his wife to death while intoxicated, Davis, J., 
referred in the following language to the “‘ civil dam- 
age laws” of that state: ‘Guilty as you are, we can 
not fail to see that the real fault rests upon the condi- 
tion in which you were placed by your indulgence in 
intoxicating liquors. You could not have been other- 
wise than intoxicated when you went to those places 
where you got whisky; and the men who sold you 
whisky in your condition are morally, at least, as guilty 
as you of the consequences of your crime. There is a 
law, unfortunately not often invoked, that would im- 
pose on them, in favor of your unhappy children, se- 
vere damages, and that would enable the children left 
to bring an action against these men who sold that 
whisky, and recover all the damages they sustained by 
the loss of a mother who was doubtless kind and good 
to them, and of a father whose loss has made them 
doubly orphans. Now, I advise you here to have steps 
taken on behalf of your children, to bring and main- 
tain an action against the persons who furnished you 
with whisky, to enforce the remedy the statute gives, 
and to recover damages, that there may be some means 
of taking care of them; for in that way alone, unfor- 
tunately, can those men be punished. I advise you to 
have these steps taken immediately, to enforce the pro- 
tection, as far as it goes, of your children. I should 
rejoice to see such an example made.” 





THE New York Court of Appeals, says the Daily 
Register, has just decided a question of great import- 
ance to the public, as it definitely settles the law in 
reference to the penalties for peculation by public of- 
ficers and their subordinates. The defendant, 
Phelps, while a clerk in the state treasurer’s office, ap- 
propriated to his own use a large amount of the state 
moneys. He was tried in 1874, on two indictments for 
larceny, and one for forgery, and was convicted of all 
of the same, and sentenced to thirteen years in the Al- 
bany Penitentiary. Judge Westbrook, upon the trial, 
charged the jury that the subordinate in a public of- 
fice, who converts the property of the state with a fel- 
onious intent to appropriate the same to his own use, 
may be convicted of stealing. To these rulings the 
counsel for the defendant excepted, and an appeal to 
the court of appeals was accordingly taken. There 
have been but two prior cases, in which similar ques- 
tions were involved and decided in this country before, 
and the reports of the English cases contain none upon 
the subject. In the case of Watkins, the defendant 
was tried in the United States Circuit Court, for the 
District of Columbia, in May, 1829, fora common law 
misdemeanor, called peculation in office, as fourth au- 
ditor. After several trials had taken place, and the 
quashing of several indictments on the ground of their 
insufficiency, he was found guilty of a misdemeanor 
only, and sentenced to pay a fine of $3,000. In the case 
of Hutchison, who was clerk in the office of the treas- 
urer at Philadelphia, and who was indicted and tried 
for embezzlement, in 1848, a judgment of acquittal 
was rendered. In the Breslin case, the defaulting 
state treasurer of Ohio, whose defaleations were eov- 
ered up by his successor and brother-in-law, for fully 
over a year and a half after, we believe was never 
even indicted. The court of appeals have now set- 
tled the law upon the subject by their unanimous 
affirmance of the rulings of Judge Westbrook upon 
the trial, the principles of which must serve as a great 
safeguard against peculations by public officers and 
their subordinates. 





